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Note: This article presents an overview of voucher subsidy
terminations, but houging advocates must have in their office (and
use) the excellent comprehensive source available from the National
Housing Law Project (“NHLP”)titled HUD Housing Programs: Tenants’
Rights (3d. 2004), the 2006-2007 Supplement, and the 2010
Supplement. NHLP's telephone number is 510-251-9400, The fax
number 1s 510-451-2300. The e-mail address for NHLP is:

nhlpenhlp.org, and the website is www.nhlp.orqg
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IT.

Statutes, Regulations, and Guidebooks.

A. Statute. See 42 U.S.C.A. §1437f(0) (West Supp. 2009)
Congress did not specify grounds for which a public

housing authority (“PHA") may terminate  voucher
assistance. HUD has identified those grounds in the
regulations.

B. Regulations on Terminations. See 24 C.F.R. 8982.551 -
§982.555 (2009) (codification of the final regulations

published July 3, 1995}.

C. Guidebook. See UNITED STATES DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT, “Housing Choice Voucher Program Guidebook
7420,10G@" (April 2001). Chapters 15 and 16 address
terminations and the hearing process,

D. Regource for Advocates. See NATIONAL HOUSING LAW PROJECT
(*“NHLP”) HUD Housing Programs: Tenants’ Rights (3d.
2004), the 2006-2007 Supplement, and the 2010 Supplement.
Chapter 14 at Section 14.4 discusses housing voucher
termination actions. This is the best resource available
of which I am aware. NHLP also publishes a monthly
Housing Law Bulletin that provides up-to-date information
on federal housing law changes, and I highly recommend
that you subscribe. The Housing Law Bulletin can be
ordered from NHLP at the number listed above.

Voucher ag Property Right. Section 8 housing voucher
participants have a property interest in their Section 8
housing voucher. See, e.g., _Davis v. Mangfield Metropoclitan

Housing Authority, 751 F.2d 180, 185 (6" Cir. 1984); Simmons
v. Drew, 716 F.2d 1160, 1162 (7" Cir. 1983); Baldwin v.

Housing Authority of City of Camden, 278 F. Supp. 2d 365, 378-
380 (D. N.J. 2003); Chegir v, Housing Authority of the City
of Milwaukee, 801 F. Supp. 244, 247-48 (E.D. Wis. 1992);

Stevengon v, Willig, 579 F. Supp. 2d 913, *11-12 (N.D. Ohio
2008) (“Plaintiff’'s participation in the § 8 Housing Choice
Voucher Program, administered by LMHA, is a property interest
protected by the requirement of procedural due process.”);
Robingon v. Digtrict of Columbia Housing Authority, No. 08-
766, 2009 U.8. Dist. LEXIS 85595, *40 (D.D.C. Sept. 18, 2009)
(*There 1s no debate that the plaintiff’s participation in the
Section 8 program constitutes a property interest. ..");
Augqugta v. Community Development Corp. of Long Island, Inc.,
No. 07-Cv-0361 (JG) (ARL), 2008 U.S. Dist. LEXIS 1039211, *16-
17 (E.D. N.Y. Dec. 23, 2008) (voucher participant has
protected property interest in continuing to receive such
assistance) .

C:\articles,.Section.8.vouchers.Terminations.01.31,.2010.wpd



III.

C:\Articles,Section.8.Vouchers,  Texrminations.01.31.2010.wpd

Grounds for Termination.

A. Statutory Grounds. Although Congress identified certain
grounds for which an owner may terminate a Section 8 family’s
tenancy, gee 42 U.S.C.A. § 1437f(o) (7) (West Supp. 2009), it
did not, except in the context of incidents of domestic
violence, identify the grounds for which a PHA may terminate
voucher assistance. See generally 42 U.S.C.A. § 1437f (o) (West
Supp. 2009).

1. Congress did, however, specifically provide that a PHA
may not terminate voucher assistance on the basis of an
incident of actual or threatened domestic violence,
dating violence, or stalking against the participant. Id.
at §1437f (o) (20).

2. In the context of the protections of victims of
domestic violence, Congress made clear that the
protections for victims of domestic violence do not limit
a PHA’s right to terminate voucher assistance (i) to
persons who engage in criminal acts of physical violence
against family members or others, (ii) to persons for any
viclation of a lease not premised on the act or acts of
violence against the tenant or a members of the tenant’s
household, and {(iii) to persons who pose an actual and
imminent threat to other tenants. Id. at §
1437£ (o} (20) (D) .

B. Grounds Set Forth in the Regulationg. The grounds for

which a participant's subsidy may be terminated are set forth
at 24 C.F.R. §982.551, §982.552, §982.553 (2009).

C. Termination only for Grounds Listed in Regulations.

1, The law is well established that a public housing
authority may terminate the Section 8 voucher subsidy of
a participant only in accordance with the federal
regulations and the grounds set forth there. See 24
C.F.R. § 982.552(a) (2009) (“[A] PHA may deny assistance
for an applicant or terminate assistance for a
participant under the program because of the family's
action or failure to act as described in this section or

§ 982.553.")

2. Termination on the basis of a ground not identified in
the regulations is illegal. See, e.g., Ellis v. Ritchie,
803 F. Supp. 1097, 1101 (E.D. Va. 1992) (“*Termination

decisions must be made 1in accordance with these



regulations.”); Hill v. Richaxrdson, 740 F. Supp. 1393,
1398-99 (S. D. Ind. 1990), vacated and remanded on other
grounds, 7 F.34 656 (7" Cir. 1993) {(approving settlement
agreement and noting that regulations provide exclusive
list of grounds on which Section 8 assistance may be
terminated); Holly v. Housing Authority of New QOrleans,
684 F. Supp. 1363, 1367-68 (E.D. La. 1988) (holding that
housing authority wrongfully terminated plaintiff’s
Section 8 voucher for alleged fraud when facts showed she
had not committed any act which could be sald to

constitute fraud); Ali v. Dakota County Community
Development Agency, No. A08-0112, 2009 Minn. App. Unpub.
LEXIS 235 (Minn. Ct. App. March 3, 2009)

(unpublished) (reversing voucher termination for failure
to attend recertification appointment on ground that
failure to attend annual recertification appointment was
not permissible ground to terminate assistance under
federal regulations; refusing to hold that missing an
appointment is per se failure to cooperate in providing
required information).

IV. Notice of Proposed Termination.

A. Historical Context. The voucher regulations requiring pre-
deprivation notice and an opportunity for a hearing were originally
promulgated at the direction of the court in Nicholg v. Landrieu,
No. 79-3094, (D.D.C. Sept. 12, 1980)}. See 47 Fed. Reg. 32169 (July
26, 1982) (proposed rule) (introductory comments}; 49 Fed. Reg. 12215
(March 29, 1984) (final rule) (introductory comment) ;

B. Written Notice Before Termination. The PHA must give the
family prompt written notice that contains a brief statement of
reasons for the decigion; that informs the participant that she may
request an informal hearing on the decision; and that states the
deadline for the family to request the hearing. 24 C.F.R. §
982.555(c) (2) (2009},

1. The notice must be sufficiently factually specific
that it puts the family on notice of the factual
underpinnings for the proposed termination. See Edgecomb
v. Housging Authority of the Town of Vernon, 824 F. Supp.
312, 313 (D. Conn. 1993); Young v. Maryville Housing
Authority, No. 3:09-Cv-37, 20092 U.S8. Dist. LEXIS 56539,
*15-18 (E.D. Tenn. July 2, 20092) ((PHA's failure to
identify a specific charge in the notice, such as assault
or trespass does not comply with the regulations); Pratt
v. Housing Authority of City of Camden, No, 05-0544 (NLH),
2006 U.S. Dist. LEXIS 70575, *19-30 (D. N.J. Sept. 27,

¢i\Articles,Section.8.vouchers.Terminations,¢1,31,2010.wpd



2006); Boule v, New Jergey Department of Community
Affairs, 972 A.2d 401, *19-24 (N.J. Super. Ct. App. Div.
2009} (notice that stated tenant had failed to repair
conditions caused by tenant was insufficient because it
did not identify the tenant-caused repairs or the date by
which they were to have been completed); c¢f£. Billington
v. Undexrwood, 613 F. 2d 921 (5% Cir. 1980) (public housing
notice of denial must be factually specific).

2. See Loving v. Brainerd Hougsing and Redevelopment
Authority, NO. 08-1349 (JRT/RLE}, 20092 U.S. Dist. LEXIS

8664, *13-16 (D, Minn. Feb. 5, 2009) (notice that said
only that "“you have ... engaged in drug related or
violent criminal activity” is insufficient to adequately
inform plaintiffs of grounds for termination).

3, When the notice is conclusory, it is important to send
the PHA written notice asking for the factual
underpinnings of the proposed termination, If the PHA
refuses and the termination decision is upheld by the
hearing officer, the participant has set up a procedural
due processg c¢laim and a claim for insufficient notice
under the regulations.

3. Issueg Relating to Whether Hearing Timely Reguegted.

PHAs frequently deny hearings on the ground that the
participant did not timely request a hearing, but the
participant claims otherwise.

a. Depending on the facts, there may be sufficient
evidence to challenge the denial. If so, the
following language from Armstead v. U.S. Dep’'t of
Houging and Uxban Development, 815 F.2d 278 (3d.
Cir. 1987), may be helpful. In Armstead the
plaintiff claimed she had timely called HUD to
request a conference on the assignment of her
mortgage. HUD's records did not show she had
called, and it denied her request for a conference.
The court said:

“The weakness of HUD’s defense 1s glaring. We need
not cite authority to support our conviction that
the *“usual practice” is not always followed in
offices, private or governmental, large or small.
The people at work there are not automationsg; they
are human beings, not immune from Ilapses in
procedure because of distractions, overwork,
forgetfulness, carelessness, or other foibles to

C:\Articles.Section.8.Vouchers.Terminations.01.31.2010.wpd



which we are all vulnerable,

“That something should have been done does not prove
that it was done, but that is precisely the fallacy
on which HUD relies to deny plaintiff a hearing.
Resting a decision on such an unsupportable ground
iz a classic example of arbitrary and capricious
conduct . ”

Id. at 282.

b. Nonreceipt of Notice of Termination. See Duron
v, Albertson’s LLC, No. 07-302%0, 2009 U.S., App.

LEXIS 3575 (5% Cir. Feb. 17, 2009) (employment
discrimination case; holding district court erred in
granting summary Jjudgment on ground suit was
untimely where plaintiff claimed she never received
notice of right to sue and there was no evidence of
mailing of the letter). When a section 8 participant
denies receipt of notice of termination, this case
may be of some help. The court discusses the
mailbox rule that creates a presumption of receipt
of the notice, noting that a threshold question is
whether there is sufficient evidence that the letter
‘wag actually mailed,

C. Actual Notice Insufficient; Written Notice Required. When

the written notice is insufficient, it does not matter that
the participant had actual notice. Driver v. Housing Authority
of Racine County, 713 N.W.2d 670, 673-~-75 (Wis, Ct. App. 2006}.
This 1s a very strong opinion on the importance of the

adequacy of the notice.

D. Termination only on Grounds Stated in Notice. The PHA may

terminate only on the basis of grounds set forth in the
notice, not on other grounds. See State ex rel Smith V.
Houging Authority of St. Louis, 21 S.W.3d 854, 858 (Mo. Ct,
App. 2000) (PHA could not terminate voucher for failure to
notify of change in family composition when only ground for
termination stated in the notice was son’s drug activity)}.

E. Participants with Disabilities.

1. PHA Duty to Include in the Notice of Termination
Notice of Right to Regquest Reasonable Accommodation.
See Price v. Rochesgter Housing Authority, No., 04-CV-
6301P, 2006 U.S. Dist. LEXIS 71022, *27 (W. D. N.Y,.
Sept. 29, 2006) ([Dlue process requires RHA to

C:\Articles.8ection,B.Vouchers.Texrminations.01.31.2010. wpd



include language in termination letters issued to
participants in the Shelter Plus Care Program
notifying them of the right to request a reasonable
accommodation of any disability in connection with
the termination decision.”). That same reasoning
would also apply to PHAs seeking to terminate the
housing voucher of a tenant with disabilities.

2. PHAs must make their Housging Choice Voucher Program
accessible to people with mobility disabilities.
See 29 U.8.C. § 794, Section 504 of Rehabilitation
Act; 42 U.S.C. § 12132, Title II of Americans with
Digsabilitieg Act)}; Taylor_ v. Houging Authority of
New Haven, No. 3:08c¢cv557 (JBA), 2009 U.S. Dist.
LEXIS 18344 (D, Conn. March 10, 2009) (certifying a
classg consisting of section 8 voucher participants
with digabilities who either did not receive a list
of available, accessible apartments or who did not
receive mobility counseling services)

But, public housing authorities do not violate the
Rehabilitation  Act and the Americans with
Disabilities Act merely because there are not enough
mobility disabled accessible units available in the
private rental market. See Liberty Regources, Inc.

v. Philadelphia Housing Authority, 528 F. Supp. 2d
553, * 37-46 (E.D. PA. 2007) (ruling in favor of the

Philadelphia Housing Authority and finding that the
plaintiff did not establish that mobility disakled
participants had either been discriminated against
or denied meaningful access to the benefits of the
Housging Choice Voucher Program).

V. Hearing Requirements.

A. Best Practices Article. See Eric Dunn, Ashley Fluhrer
Greenberg & Anisha Sundarraj, Housing Choice Voucher

Termination Hearings: Best Practices for Public Housing
Agencies, 42 Clearinghouse REVIEW Journal of Poverty Law and
Policy 134 (July - August 2008} (suggesting ideal practices for
public housing authorities).

B. Suit Regulting in Settlement Adopting Reforms for Voucher
Termination Hearings. See NATIONAL HOUSING LAW PROJECT,
Seattle Housing Authority Agrees to Broad Reforms for Voucher
Termination Hearings, 38 Housing Law Bulletin 175 (August
2008). This article describes the settlement reached in the
Hendrix litigation. The trial court had issued two opinions in

9
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the case. See Hendrix v. Seattle Housing Authority, No.
C07-657MJP, 2007 U.8. Digt. LEXIS 70773, *22-23 (W.D., Wash.

Sept. 25, 2007, order on motion for preliminary injunction);
Hendrix v. Seattle Housing Authority, No. C07-657MJP, 2007
U.8. Dist. LEXIS 85516, * 12-19 (W.D. Wash. Nov. 9, 2007,
order on motion to dismiss). In Hendrix the court ruled that
the plaintiff had raised “a serious question” on whethexr the
HUD Section 8 regulations are constitutionally adequate. The
court preliminarily enjoined the housing authority £from
proceeding with an informal termination hearing pending a
ruling on this issue.)

C. Pre-Termination Hearing Required.

1. The PHA must give the opportunity for an informal
hearing before the PHA terminates housing assistance
payments for the family under an outstanding housing

agsistance payments (“HAP”) contract. 24 C.F.R. §
982 .555 (a) (2) {2009); DeProfio _v. Waltham Housging
Authority, No. 07-1498, 2007 Mass. Super. LEXIS 306, *14-
15 10 (Mass. Super. Ct. July 17, 2007). But, under the

regulations, if the HAP contract has expired, the PHA may
stop the payments and refuse to issue a new voucher, or
enter into a new housing assistance payments contract, or
approve a new lease pending a hearing. See id. This
means for tenants in these circumstances that they may
face eviction for nonpayment. Thus, in such cases, it
ig important to push the PHA to quickly grant the hearing
on the proposed termination. When the regulations do not
require a pre-termination hearing, it may be possible
gtill to craft a due process argument for a pre-
termination hearing.

2. The PHA must proceed with the hearing in a “reasonably
expeditious manner upon the request of the family. Id.
at § 982.555(d); Lowery v. District of Columbia Housing
Authority, No. 04-1868 (RMC), 2006 U.S. Dist. LEXIS
13319, *28 (D. D.C. March 14, 2006) (“However, Ms. Lowery
was entitled to a “reasonably expeditious” hearing on the
matter so that she would not be stuck in limbo: without
a voucher, without access to a voucher, without a hearing
on her eligibility for a voucher, and, therefore, without

housing.”).

D. Digcovexryv.

1. Digcovery by the Family. The PHA must give the family
the opportunity to examine any PHA documents that are

“directly related” to the hearing. 24 C.F.R. §

10
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982,555 (e) (2) (1) (2009). The family must be allowed to
copy any such documents at its own expense. Id. If the
PHA does not make a document available for examination
upon reguest, it may not rely on the document at the
hearing. Id., It is extremely important in every case
to send a written request to the PHA for discovery to
prevent surprises at the hearing.

2. Discovery by the PHA. The PHA may provide as part of
ite hearing procedure that the PHA must be given the

opportunity to examine at the PHA offices before the
hearing any family documents that are directly relevant
to the hearing. Id. at § 982.555(e) (2) (ii) (2009). The
PHA must be allowed to copy any such document at the
PHA's expense., Id. And, if the family does not make the
document available, the family may not rely on the
document at the hearing.

3. HUD defines “documents” to include records and
regulations. Id. at § 982.555(e) (2) {(iii).

4, PHA Duty to Provide Copy of Criminal Recoxds. If the
PHA ©proposes to terminate assistance for criminal
activity as shown by a criminal record, the PHA must
provide both the tenant and the person who is the subject
of the criminal record with a copy and provide the family
with the opportunity to dispute the accuracy and
relevance of that record. Id. at § 982.553(d) (2) (2009).
The PHA may not charge the tenant for the costs of any
criminal records check. Id. at § 982.553(d) (3).

E. Right to Legal Representation.
1. The family has the right, at its own expense, to be
represented by an attorney or other representative. Id.
at §982.555 (e} (3).

2, Tenants with Mental Digabilities.

See Vance v. Housing Opportunities Comm. of Montgomery
County, 332 F. Supp.2d 832, 841-42 {(D. Md.
2004) (indicating that hearing defective because tenant
with mental disabilities not told where he could go to
obtain free legal services for representation at hearing
on termination of supportive housing benefits).

See Chavis v. City of Poughkeepsie Office of Social
Development, 860 N.Y.S.2d 200 (N.Y. App. Div. 2008.) In
this case, the hearing officer had excluded from the
hearing the advocate for the participant, who was
disabled because of mental retardation, because of the
possibility the advocate might be a witness. The hearing
officer terminated the voucher on the ground that the

11
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participant had intentionally failed to report that her
ex-husband resided with her. The appellate court reverses
and remands for a hearing at which the participant could
have legal representation.

F. Hearing Officer. The PHA appointg the hearing officer,
and must appoint someone other than the person who made
or approved the decision or a subordinate of this person.
24 C.F.R. § 982,555 (e) (4) (i) (2009).

1. The hearing officer may not alsoc serve as the advocate
presenting the case for the PHA, See Stevenson v,
willis, 579 F. Supp. 2d 913, *14-16 (N.D. Ohio
2008) (ruling that plaintiff stated a due process claim
under § 1983 in alleging that the hearing officer also
acted as the advocate for the PHA.)

2. See Cogta v. Fall River Housing Authority, 903 N.E.,2d

1098, 1106-07 (Mags. 2009) (because one of the persons on
five person grievance panel had approved the termination,
the voucher participant had not been given a proper
hearing before an impartial hearing officer). Advocates
should scrutinize the PHA's file before the hearing for
gigns that the designated hearing office participated in
the decision. If it is discovered that the hearing
officer had a role in the decision to terminate, a
written objection should be lodged with the PHA.

3. Decigion Must be Baged on Evidence Presented at the
Hearing. See 24 C.F.R. § 982.555(e) (6) (2009); Loving v.
Brainerd Housing and Redevelopment Authority, No. 08-1349
(JRT/RLE), 2009 U.S. Dist. LEXIS 8664, *19-22 (D, Minn.
Feb., 5, 2009) (refusing to dismiss claims asserting that
hearing officer improperly communicated with HUD
officials following the hearing); Lyons v. Tuscarawas
Metropolitan Hous. Auth., No. 2007AP080051, 2008 ©Ohioc
App. LEXIS 2697 (Chio Ct. App. 2008) (reversing voucher
termination because the hearing officer independently
gathered evidence after the hearing).

G. Subpoenag, No subpoena power exists. Tomlingon v,
Machin, No. 8:05-cv-1880-T-30MSS, 2007 U.S. Dist. LEXIS
3032, at *20 (M.D. Fla. Jan. 16, 2007), Thus, if a

witness is unwilling to attend the hearing, the advocate
should attempt to obtain an affidavit from the witness to
present to the hearing officer.

H. Evidence at the Hearing.

1. Right to Question Witnesses. The family has the right
to question any witnesses. Id. at § 982.555(e} (5); see
also 55 Fed. Reg. 28538, 28541 (July 11, 1990) ({(final

12
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rule on termination for drug-related and violent criminal
activity) (“Participants have the right to cross examine
any witnegses upon which a PHA relies.”}; but see, Costa
v, Fall River Housing Authority, 903 N.E.2d 1098, 1108-09
(Mass. 2009) (*[Tlhe clear import of the regulations’s
first sentence [24 C.F.R. § 982.555(e) (5)]is that the PHA
and the recipient have a right to “guestion” only those
persong who actually appear and testify as “witnesses.”).
{(brackets added); Reobingon v. District of Columbia
Houging Authority, No. 08-766, 2009 U.8, Dist. LEXIS
85595, *22-28 (D.D.C. Sept. 18, 2009) (right to cross
examine witnesgges applies only to witnesses who actually
testify at the informal hearing).

The right to cross-examine witnesses who provide hearsay
statements may be waived. See, e.g., CGammong v. Mass,
Dep’t of Hous. & Community Development, 502 F. Supp. 2d
161 165-66 (D. Mass. 2007) (section 8 participant waived
right to opportunity to cross-examine landlord by not
objecting to hearsay statement of landlord and failing to
seek continuance to compel attendance of landlord whose
hearsgsay statement was received into evidence).

2. Ruleg of Bvidence. Rules of evidence applicable to

judicial proceedings do not apply. 24 C.F.R. §
982.555(e) (5) (20092) . But, HUD recognized that
participants can challenge the probative value of
evidence. See 55 Fed. Reg. 28538, (July 11,

1990} {(“As with other informal hearings, formal rules of
evidence normally do not apply, but participants can
raise issues challenging the probative value of any
evidence offered by the PHA.”). If the PHA introduces
anonymous letters or telephone calls, it must be pointed
out to the hearing officer that such statements should be

given no weight at all.

3. Hearsay. PHAs often rely on hearsay at the
termination hearings. Hearsay is admissible. See Basco
v. Machin, 514 F.3d 1177, 1182-83 (11 Cir. 2008);
Williams v. Hous. Auth. of Raleigh, 595 F. Supp.2d 627,
631-33 (E. D. N.C. 2008), affrd, 2009 U.S. App. LEXIS
2570 (4" Cir. Feb. 10, 2009}; Gammong v. Masgsg. Dep’t. of

Housing and Community Development, 502 F. Supp. 2d 161,
*10-11 (D, Mass, 2007); Robinson v. Digtrict of Columbia

Housing Authority, No. 08-766, 2009 U.S. Dist. LEXIS
85595, *13-22 (D.D.C. Sept. 18, 2009); Costa v. Fall
River Houging Authority, 903 N.E.2d 1098, 1111 (Mass.
2009) (“[H]earsay evidence may form the basis of a PHA’'s
decisgion to terminate Section 8 assistance so long as
that evidence containg gubgstantial indicia of
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reliability”).

The Eleventh Circuit in Basco explained the standard to
apply in weighing hearsay as follows: “As was held in
U.S. Pipe and Foundry Company V. Webb, ‘hearsay may
constitute substantial evidence 1in administrative
proceedings as long as factors that assure the
‘underlying reliability and probative wvalue’ of the
evidence are present.’ 595 F,2d 264, 270 (5 Cir. 1979).
The reliability and probative force of such evidence
depend on ‘whether (1) the out-of-court declarant was not
biasgsed and had no interest in the resgult of the case; (2)
the opposing party could have obtained the information
contained in the hearsay before the hearing and could
have subpoenaed the declarant; (3} the information was
not inconsistent on its face; and (4) the information has
been recognized by courts as inherxently reliable.’” 514
F.3d at 1182. In light of its decision in Basco, the
Eleventh Circuit subsequently vacated and remanded a
district court decision upholding a voucher termination
based wholly upon hearsay. See Ervin v. Houg., Auth, of
Birmingham District, 281 Fed. Appx. 938 (11*! Cir. 2008).

a. Some courts have held that a termination decision
based purely on hearsay contradicted by the
participant is arbitrary and capricious and violates
due process. See Edgecomb v. Housing Authority of
the Town of Vernon, 824 F. Supp. 312 (D. Conn. 1993)
(ordering reinstatement of Section 8 voucher
participant because hearing officer’s decision based
golely on hearsay police report and newspaper
articles); Kurdi v, Du  Page County Housing
Authority, 514 N.E.2d 802 (Ill. App. Ct. 1987)
(reversing Section 8 voucher termination based on
hearsgay testimony); see also Consolidated Edison Co.
v. National ILabor Relations Board, 305 U.S8., 197,

230, 59 8. Ct. 206, 217, 83 L.Ed. 126 (1938} (“Mere
uncorroborated hearsay or rumor does not constitute
substantial evidence.”); but gsee Costa v. Fall River

Houging Authority, 903 N.E.2d 1098, 1106-07 (Mass.
2009) (“[H]earsay evidence may form the basis of a
PHA's decision to terminate Section 8 assistance so
long as that evidence containg substantial indicia
of reliability”; declining to follow Edgecomb v.

Housging Authority of Vernon, but holding that PHA's

reliance on newspaper article was improper).

b. Double Heargay in Police Reportg. See Young v,
Maryville Housing Authority, No. 3:09-Cv-37, 2009
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U.S. Digt. LEXIS 56539, *20-23 (E.D. Tenn. July 2,
2009) (noting that the police report on which the
hearing officer relied c¢onsisted entirely of an
officer’s summary of gtatements made by the parties
and was double hearsay; holding that plaintiff
'should have been given the opportunity to cross-
examine the officer and the complaining party with
respect to the statements attributed to them in the
police report and relied on by the hearing officer.)

c. Failure to Object to Hearsay at the Hearing.

See Dowling v. Bangor Housing Authorxity, 910 A.2d
376, 380-81 (Me. 2006} (upholding termination based
in part on notes by housing counselor of
conversation with landlord indicating the tenant
initiated illegal side agreement, because the tenant
did not object at the hearing to the PHA's
congideration of the note without producing the
landloxd for crogs-examination) . Two judges
dissented, arguing that "“whether hearsay evidence
is, standing alone, substantial evidence that can
support administrative findings must be resolved on
a casgse-by-case basig” and in a manner consistent
with *“fundamental fairness.” Id. at 387. Accord
Cammons v. Mass., Dep’t. of Housing and Community
Development, 502 F. Supp. 2d 161, *10 (D. Mass.
2007) (participant waived right to complain about
hearsay. by not objecting at hearing) .

d. Upholding Decision Based Upon Heargay. See

Tomlinscn v. Machin, No. 8:05-¢cv-1880-T-30MSS, 2007
U.S. Digt. LEXIS 3032, at *18-20 (M.D. Fla. Jan. 16,
2007) (holding that hearsay statements and copies of
documents may be considered by the hearing officer
without regard to rules of evidence and without
pregence of the witnesses); Steward v. Mulligan, 849
N.Y.S.2d 175, 175 (N.Y. App. Div. 2008) {(“While the
bulk of the respondents’ proof constituted hearsay,
it was sufficient to serve as the basis for the
determination.”)

e. Courts in reviewing decisions by a hearing
office upholding a voucher termination are more
likely to wuphold a decision based on hearsay
statements in records and police reports than a
decision based on a handwritten complaint by someone’
who does not appear at the hearing and who may have
ulterior motives. See Basco v. Machin, 514 F.3d
1177, 1182-83 (11*" Cir. 2008). Thus, it is vital to
pregsent contradictory evidence at the hearing to
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counter the hearsay evidence and to set up a
possible court challenge.

f. In Edgecomb v. Housing Authority of the Town of
Vernon, 824 F.Supp. 312 (D. Conn. 1993), Section 8
participants challenged their termination from the
Section 8 Program for alleged drug related activity.
They claimed that the informal hearing which had
been afforded violated their right to confront their
accusers; that the hearing officer's decision was
based entirely on hearsay; and that the hearing
officer did not indicate the reasoning behind her
decision.

The court rules for plaintiffs finding that Sectiom
8 participants have a right to cross examine any
witnegses upon which a housing authority relies.
Here neither the ©police ©officers nor the
confidential informant were available at the
informal hearing for plaintiffs to confront or
cross-examine.

This case makes clear that PHAs may not rely solely
on hearsay evidence to terminate Section 8
participants. It is important because it re-affirms
the tenant's right to confront and cross-examine

witnesses,

4. Consideration of Circumstancesg,

a. The hearing officer may consider all relevant
circumstances such as the seriocusness of the case,
the extent of participation or culpability of
individual family members, mitigating circumstances
related to the disability of a family member and the
effects of termination of the wvoucher on other
family members who were not involved. 24 C.F.R. §
982.552(¢c) (2) (i) (2009); see NATIONAL HOUSING LAW
PROJECT, Courts Revisit Procedural Protections for
Voucher Terminations, 36 Housing Law Bulletin 103,
107-08{May 2006) (discussing recent developments
with respect to hearing officers and consideration
of circumstances).

b. Hearing Officer Must Affirmatively Indicate
Whether He Chose to Exercise Discretion Under §
982.552(¢) (2) (i) (2009). See Carter v. Lynn Housing
Authority, 880 N.E.2d 778, 785-86 (Mass. 2008),
reversing, 851 N.E.2d 437 (Mass. App. Ct.
2006) (Decigion of hearing officer must ‘*“reflect
factual determinations relating to the individual
circumstances of the family {(based on a
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preponderance of the evidence at the hearing},
demonstrate that he is aware of his discretionary
authority under 24 C.F.R. § 982.552(c}(2) (1), to
take all relevant circumstances (including mitigated
c¢ircumstances) into account, and indicate whether he
elther did or did not choose to exercise that
discretion in favor of mitigating the penalty...”);
gee algo Wodicik v. Lvnn Houging Authority, 845
N.E.2d 1160, 1169 (Mass. App. Ct. 2006 {(holding that
hearing officer does have the authority to exercise
discretion and to decline to terminate benefits so
long as that decision is on the facts found by the
-hearing officer).

¢. With respect to consideration of mitigating
circumstances, one court hags distinguished between
grounds that are mandatory and permissive under the
regulations. When the basis for termination is one of
the discretionary grounds listed in § 982.552(c)
rather than one of the mandatory grounds listed in §
982.552 (b), “the agency  must congider gsome
circumstances particular to the individual case,
otherwige sgection 982.552's distinction between
mandatory and discretionary terminations becomes
meaningless. Gaston v. CHAC, Inc., 872 N.E.2d 38, #15
(I1l. App. Ct. 2007) (upholding trial court reversal
of voucher termination on basis of failure to report
family income).

d. Failure to Congider Circumstances Arbitrary. Some

courts have held that failure to consider all the
circumstances is arbitrary. See e.g., State ex rel
Smith v. Housing Authority of St. Louisg, 21 S.W.3d
854, 857 (Mo. Ct. App. 2000) (affirming trial court
judgment overturning termination by PHA hearing
officer and acknowledging that circumstances should
be considered; here the participant claimed that her
adult son, who had engaged in drug activity, although
listed on her section 8 recertification documents as
a household member did not in fact live with her);

Alich v, Dakota County Community Development
Authority, No. C4-02-818, 2003 Minn. App. LEXIS 111
(Minn. Ct. App. 2003) (unpublished) (reversing

termination of voucher assistance on ground that
failure of PHA to consider all the circumstances was
arbitrary) ; Hicks v, Dakota County Community
Development Agency, No. A06-1302, 2007 Minn. App.
Unpub. LEXIS 873, *10-12 (Minn. Ct. App. Aug. 28,
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2007) (reversing voucher termination and remanding for
hearing officer’s consideration of mitigating
circumstances); Rawlings v. Washington County Housing
Redevelopment Authority, A06-1257, 2007 Minn. App.
Unpub., LEXIS 710, *11-14 {(Minn. Ct. App. July 17,
2007) (concluding that PHA has discretion to consider
mitigating circumstances and failure to do so is not
arbitrary; upholding termination because evidence of
the seriousness of the wviolation was substantial).

The seemingly contradictory unpublished decisions
from Minnesota described above are difficult to
reconcile. They are perhaps best explained simply by
their factual differences.

e. Holding that Consideration of Circumstances is
Discretionary. Other courts have held that 1t is

digcretionary on the part of the PHA and hearing
officer whether to consider mitigating circumstances.
See Robinson v. Digtrict of Columbia Housing
Authorxity, No. 08-766, 2009 U.S. Dist. LEXIS 85595,
*28-31 (D.D.C. Sept., 18, 2009) (distinguishing Carter

v. Lynn Housing Authority, 880 N.E.2d 778, 785-86
{Mass. 2008)}; Lawrence v, Town of Brookhave Dep’t of

Housging, Community Development & Intergovernmental

Affairs, No. 07-CV-2243, 2007 U.S. Dist. LEXIS 94947,
*34-35 (E.D. N.Y. Dec. 26, 2007} (noting it is not
the «court’s province to question the PHA’s
consideration of discretionary factors).

f. Unintentional Errors in Providing Information.

See Smith v. Hamilton County, Ohigo, No., C-060315,
2007 Ohio App. LEXIS 1603, *13-15 (OChio Ct. App.
April 13, 2007) (PHA may not terminate participants
who make “trivial or minor errors in £illing out
required forms”). See discussion of case at VI-B-2,

g. Offense Does Not Justify Termination.

i. See @Gist v, Mulligan, 886 N.Y.S.2d 172
(N.Y. App. Div. 2009) (acknowledging that the

participant violated the rules by failing to
appear for a recertification appointment and two
subsequent appointments, but finding that
termination was “so disproportionate to the
offenses committed as to be shocking to one’s
gense of fairness,” because the participant was
incarcerated at the time of the appointments and
wag unable to attend).

ii. Riggins v. Lannert, 796 N.Y.S.2d 93 (N.Y.
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App. Div. 2005) (acknowledging that hearing
officer’s decigion finding that voucher holder
had violated her obligations by defaulting on
payments under a repayment agreement supported
by substantial evidence but holding that
termination “so disproportionate to offenses as
to be shocking to one’s sense of fairness” and
remanding for imposition of lesser penalty.

iii, Sicardo v. Smith, 853 N.¥.S8.2d 639(N.Y.
App. Div. 2008) {upheolding finding that vouchexr
holdexr had failed to notify PHA that her former
husband wasg living with her, but holding that
termination was “so disproporticnate to the
offense as to be shocking to one’s sense of
fairness and remanding for imposition of lesser
penalty) . These cases can be relied on in
support of clients who have committed minor or
unintentional violations of their obligations.

iv. Bush v. Mulligan, 869 N.Y.S5.2d 569 (N.Y.
App. Div. 2008). In this case the wvoucher
holder began receiving Social Security benefits
in July 2004, but she did not report the income
to the PHA until her recertification in February
2005, The hearing officer terminated her from
the program for failing to report the income
change., The court reverses on the basis that
the evidence showed the participant suffers from
vagcular dementia, a progressive disease that
affected her memory and ability to handle her
affairs. In light of this evidence, the court
gays that the decision to terminate the
participant based upon fraud was not supported
by substantial evidence and termination would
shock one’s sense of fairness.

h. The hearing officer may impose a requirement that
family members who participated in or were culpable
for the violation not reside in the unit. 24 C.F.R.
§ 982.552(c) (ii) (2009).

i. When the basis for termination is illegal use of
drugs or alcohol abuse, the PHA may consider whether
the housgehold member is participating in or has
completed a superviged drug or alcohol rehabilitation
program. Id. at § 982.552{c) (iii).

j. It is important to determine prior to the hearing
whether the basis for the defense of the termination
action will be an admissgion of the conduct and a
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request for exercise of discretion by the hearing
officer, When the PHA clearly has grounds to
terminate, it is vital to provide the hearing officer
with evidence in support of an argument that the
hearing officer consider all the circumstances and
not terminate the assistance. That c¢ould, for
example, consist of letters of support from persons
in positions of responsibility or certificates of
completion of anger management or counseling classes.
It might consist of the testimony at the hearing of
a mental health caseworker or even the landlord. It
might be testimony relating to the hardship that
termination would impose or testimony showing the
participant has taken steps to prevent such conduct
in the future. Creative advocacy is demanded. It is
crucial to prevail at the hearing level in cases that
turn on the exercise of discretion because a court is
much less likely to hold that a termination decision
is arbitrary and capricious when it turns on the
exercise of digcretion by the hearing officer. See,
e.g., Eddings v. Dewey, No. 3:06CV506-HEH, 2006 U.S,
Dist. LEXIS 74373 (E.D. Va. October 2, 2006}, aff’d.,
261 Fed. Appx. 638 (4 Cir. 2008) (per
curiam) (affirming decision of the hearing officer
terminating voucher for failing to report change in
family composgition within thirty days; stating that
nothing precluded the PHA from terminating assistance
for an unintentional violation and granting deference
to PHA decision). The participant in Eddings first
reported that her husband was incarcerated at her
annual review six months after he had Dbeen
incarcerated. The hearing officer declined to
exercige discretion and terminated the subsidy. .

5. Reagonable Accommodations.

- a. If the family includes a person with disabilities,
the hearing officer must consider request for
reasonable accommodations. Id. at § 982.552(c) (iv);
24 C.F.R. § 8.33 (2009); CGaston v. CHAC, Inc., 872
N.E.2d 38, *15-16 (Ill. App. Ct. 2007) (upholding
trial court reversal of voucher termination on basis
of failure to report family income in part because of
hearing officer’'s failure to consider whether
reasonable accommodation required) . Any regquests for
a reagonable accommodation should be in writing and
submitted to the hearing officer at or prior to the
hearing. By reducing the request to writing, the
advocate will avoid proof problems if the termination
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decigion is challenged in court.

b. Tenants with Disabilities - PHA Duty to Include
in the Notice of Termination Notice of Right to
Request Reasonable Accommodation. See Price V.
Rochester Housing Authority, No. 04-CV-6301P, 2006
U,8. Dist. LEXIS 71092, *27 (W. D. N.Y. Sept., 29,
2006) { [D]ue process requires RHA to include language
in termination letters issued to participants in the

- Shelter Plus Care Program notifying them of the right
to request a reasgsonable accommodation of any
disability 1in connection with the termination
decigion.”). That same reascning would aiso apply to
PHAs sgeeking to terminate the housing voucher of a
tenant with disabilities.

6. Violence Against Women Act Amendments. With the

enactment of the amendments to the Violence Against Women
Act in January 2006, the PHA cannot terminate assistance
when the basis for the proposed termination is criminal
activity directly related to domestic viclence, stalking,
or dating violence if the tenant or immediate member of
the tenant’s family is a victim. See 42 U.S5.C.A,

1437£(0) {7) (C}, (D) (West Supp. 2009}.
a. Interim Rule. See 73 Fed. Reg. 72336 (Nov. 28, 2008)

(interim rule effective December 29, 2008) (conforming
HUD's regulations to 'the self-implementing statutory
protections for victims of domestic violence} (codified
generally at 24 C.F.R. § 5.2001 - § 5.2009 (2009); see
also 24 C.F.R. § 982.551(e), (1); § 982.552 (c)(2)(v)
(2009} . '

b. The interim regulations make it clear that an incident
of actual or threatened domestic violence, dating
violence, or stalking may not be construed as a serious or
repeated lease violation by the victim for which the
voucher assistance of the victim may be terminated. See
§ 982.551(e) (2009).

¢. The interim regulations also provide that criminal
activity directly related to domestic viclence, dating
violence, or stalking, engaged in by a member of the
tenant’s household or any guest or other person under the
tenant’s control, shall not be cause for termination of
the voucher assgistance of the wvictim if the tenant or
immediate family member is the victim. See § 982.551(1).

d. Self-Certification. Under the statute and HUD's
interpretation in the interim regulation, see 24 C.F.R.
§ 5.2007 (2009), victims of domestic violence may self-
certify that they are victims and must then be afforded
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the VAWA statutory protections from eviction and
termination of their voucher, Form HUD-50066 is currently
available on HUD' s website at:
http://www.hud.gov/offices/adm/hudclips/forms/

files/50066.doc

Self-certification ig a powerful tool. It seems to mean
that even if an individual is arrested and charged with
domestic violence, he/she can self-certify that he/she is
in fact the victim and obtain the protections of the Act.
That would preclude termination of the voucher by the PHA.

e. See Metrc Neorth Ownerg, LLC v. Thorpe, 870 N.Y.8.2d 768
(N.Y. Civ. Ct. Dec, 25, 2008) (holding that section 8

voucher tenant was a victim of domestic violence and thus
landlord could not terminate her tenancy for the incident
of violence that had occurred}.

7. Failure of PHA to Comply with Participant’s Request to

Contact Third Pergon in Event of Problems During Tenancy.
With the issuance of HUD Notice H-2009-13 and PIH-2009-
36 (HA) on September 15, 2009, HUD implemented 42 U.S.C., §
13604 and directed PHAs to give applicants the opportunity
to designate a . individual or organization to facilitate
contact and to assist in resolving issues arising during
the tenancy. With respect to existing tenants, HUD said
PHAs ‘“should provide” them the opportunity to provide
contact information at the time of their net annual
recertification,

If a participant has designated a contact person or
organization and the PHA fails to contact that person when
a problem arises, the participant can contend that the
PHA's failure to comply estops the PHA from terminating
agssistance. This could apply, for instance, in cases of
missed insgpections or missed appointments. If the PHA
attempts to terminate on one of these grounds and failed
to communicate with the contact person, the PHA should not
be able to terminate the participant’s voucher assistance.

8. Effect of Guilty Plea in Criminal Proceeding. See
Costa v. Fall River Housging Authority, 9203 N.E.2d 1098,
1114 (Mass. 2009) (holding that guilty pleas are not
conclugive of the underlying facts, but evidence of them).

T, No Hearing Transcript oxr Recording Required. The

regulations do not impose a requirement that the hearing
be transcribed. And, due process does not require a
transcript. See Mortle v. Milwaukee County and Milwaukee

County Housing Choice Voucher Program, No. 2007AP166, 2007
Wisc. App. LEXIS 1062, *15-16 (Wis. Ct. App. Dec. 4,

2007). State law may impose such a requirement if the
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decigion 1is subject to review under the state
administrative review act. See id. at *16-17 (although due
process does not require a transcript, state law here
requires a record that permits meaningful review)

J. Decision.

1. Decision Must State Reasons for Decisgion. The hearing
officer must issue a written decision stating briefly the
reason for the decision,. See 24 C.F.R.
§982.555(e) (6) (2009) . “Factual determinations relating to
the individual circumstances of the family shall be based
on a preponderance of the evidence presented at the

hearing.” Id. at § 982.555(e) (6). “The hearing officer isgs
expected under the regulations to render a ‘decision’ that
dealg with individual circumstances.” Wojcik v, Lynn
Houging Authority, 845 N.E.2d 1160, 1169 (Mass. App. Ct.
20086} ,

2. Adegquate Explanation and Analysis.

a. HUD’s Interpretation. HUD in its final rule on
the requirements for termination hearings explained
the requirement as follows: “The statement of
decision required by the regulation must be truly
informative as to the reasons for the decision. This
would include a short statement of the elements of
fact or law on which the decision is actually based.
A bare and conclusory statement of the hearing
decigion, that does not let the participant know the
bagic reasons for the decision, will not satisfy the
regulatory regquirement.” 492 Fed. Reg. 12215, 12230
(March 29, 1984) (comment on final rule) (emphasis
added) .

i. See Brantley v, West Valley City Housing
Authority, No., 2:08CV573DAK, 2009 U.S. Dist.
LEXIS 10824 (D. Utah Feb. 4, 2009) (ruling that
written decision violated due process because it
was conclusory with no stated reasonsg to support
it; it failed to apply facts or mention the
participant’s arguments) .

ii. See algo Cogta v. Fall River Housing
Authority, 903 N.E.2d 1098, 1112-14 (Mass. 2009)
(hearing decision did not adequately explain
factual determinations of the hearing panel).

iii. Pittman v. Dakota County Community
Development Agency, No. A07-2063, 2009 Minn.

App. Unpub. LEXIS 92, *S8 (Minn. Ct. App. Jan.
20, 2009) (hearing decision inadequate because
it failed to explain why certain evidence
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offered by participant was disregarded; hearing
officer did not address mail received by alleged
unauthorized guegt at another address or court
order placing unauthorized visitor at another
address or social worker‘s testimony that she
had been to participant’s unit on number of
occagions and had not seen any indication that
the alleged unauthorized person lived with her) .

b. Explanation of Whether Hearing Officer Chose to

Exercigse Discretion with respect to Mitigating
Circumstanceg. See Carter v. Lynn Housing Authority,
880 N.E.2d 778, 785-86 (Mass. 2008), reversing, 851
N.E.2d 437 (Mass. App. Ct. 2006) (Decision of hearing
officer must “reflect factual determinations relating
to the individual circumstances of the family (based
on a preponderance of the evidence at the hearing},
demonstrate that he is aware of his discretionary
authority under 24 C.F.R. § 982.552(c) (2) (i), to take
all relevant c¢ircumstances (including mitigated
circumstances) into account, and indicate whether he
either did or did not choose to exercise that
discretion in favor of mitigating the penalty...”

¢. Judicial Interpretations of Adequacy of Decision.

See Edgecomb v. Housging Authority of the Town of
Vernon, 824 F.Supp. 312, 316 (D. Conn. 1993). In
Edgecomb the court also ruled that the hearing
officer failed to issue a sufficient written
decision. The hearing cfficer's conclusory statement
stated "there was a preponderance of evidence that
indicated that a family member did engage in such
drug related activity while on the Section 8
Program." The decigion did not state the elements of
fact or law on which the decision to uphold the
termination was based. Nor did the hearing officer
specify the reasons for her determination or indicate
the evidence on which it rested. The court concludes
this decision was contrary to HUD regulations. See
id. at 316. See also, Pratt v. Housing Authority of
City of Camden, No. 05-0544(NLH), 2006 U.S. Dist.
LEXIS 70575, *31-37 (D. N.J. Sept. 27, 2006) (failure
of the hearing officer to state how participant’'s
conduct gqualified as criminal activity violated due
process and HUD regulations); see generally, Baldwin
v, Houging Authority of City of Camden, 278 F.
Supp.2d 365, 386 (D.N,J.2003) (denial of voucher
applicant on basis of creditworthiness; hearing
decigion is arbitrary and constitutes an abuse of
discretion if the hearing officer fails to exercise
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“reasonable and legal decisgion-making skills”);
Driver v, Housing Authority of Racine County, 713

N.W.2d 670, 677-78 (Wis., Ct. App. =2006) (“Both
decision letters from HARC fall appallingly short of
the mark. They c¢ontain no facts related to the
incidents.... Moreover, they do not state the

elements of law motivating the court’s conclusion..
They cite no policy, regulation, or other authority
indicating what a “family obligation” is or how the
plaintiffs’ acts or omissions £faill to meet the
pertinent legal requirements.”); Jipson v. South
Portland Hous. Auth., No. AP-07-60, 2008 Me. Super.
LEXTS 101 (Me. Super. Ct. May 2, 2008) (review under
state law review process finding decision inadequate
to permit meaningful judicial review; remanding for
issuance of decision by hearing officer that
describes the rule the participant violated; states
how it was violated; and explains how and why the
hearing cofficer reached her decisiocn).

3. Preponderance of -the Evidence. Fact determinations

shall be based on a preponderance of the evidence
presented at the hearing. 24 C.F.R. §982.555(e) (6) (2009};

a. See Youngq v. Maryville Housging Authority, No.
3:09-CV-37, 2009 U.S. Dist. LEXIS 56539, *23-26 (E.D.
Tenn. July 2, 2009) ({(holding that decision lacked
substantive evidence to support hearing officer’s
decigion when it was based on hearsay in police
report and gave no weight to plaintiff’s statements
disputing the account by the complaining party set

forth by the police officer in his report); Pena
v, Mulligan, 820 N.Y.S.2d 809 (N.Y. App. Div., Sept.
19, 20086) (anonymoug letter not sufficient to

establish that §8 participant’s estranged husband
living with her); Rinzin v. Olwmsted County Hous. &
Redevelopment Auth., No. A07-2344, 2008 Minn. App.
Unpub. LEXIS 1371 (Minn. Ct. App. Nov, 25, 2008)
(review of termination under state law appeal
procedure for administrative decisions; reversing
voucher termination for unauthorized persons living
in the unit; reasoning that the termination decision
was not supported by substantial evidence because it
wasg based only on failure to provide copy of lease or
a written statement from alleged household member’s
landlord and not on a determination that the
testimony of the participant and alleged household
member was not credible); but_ see, Robinson v,
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District of Columbia Houging Authority, No. 08-766,
2009 U.S8. Dist. LEXIS 85595, #31-37 (D.D.C, Sept, 18,

2009) (finding that  the PHA complied with
preponderance of evidence standard).

b. The hearing officer cannot engage in independent
fact-finding after the hearing and base the decision
on such fact determinations; the decision must be
based on facts presented at the hearing. See Lyons
v, Tuscarawas Metropolitan Hous. Auth., No.
2007AP080051, 2008 Ohio App. LEXIS 2697 (Chio Ct.
App. 2008) (reversing voucher termination because the
hearing officer independently gathered evidence after
the hearing); ¢f. Singleton v. Drew, 485 F. Supp.
1020, 1024 (E.D. Wis. 1980 (public housging denials).

C. Burden of Proof. See Bagco v, Machin, 514 F.3d
1177, 1181-82 (11 Cir. 2008) (holding that the PHA
has burden of persuasion to establish a prima facie
cage of a violation); see algo See Carter v, Olmsted
County Hous. & Redevelopment Auth., 574 N.W.2d 725,
731 (Minn. Ct. App. 1998)(“Federal section 8
regulations do not address burdens of proof, but U.S.
Supreme Court precedent indicates that, where
deprivations of benefits necessary for survival are
concerned, the initial burden of proof must fall on

the government.”) .

d. To the extent the court’s ruling in Tomlinson v.
Machin, No. 8:05-cv-1880-T-30MSS, 2007 U.S. Dist.
LEXIS 3032, at =*20-25 (M.D. Fla. Jan. 16, 2007),
holds that the burden of persuasion may be placed on
the voucher holder, it has been effectively overruled
by Basco. In Tomlinson the court upheld a provision
in the Section 8 Administrative Plan placing burden
of procf that the individual is a visitor on the
family. But, the court noted that the PHA presented
subgtantial evidence to show that the tenant did
permit an unauthorized person to live with her, and
the tenant offered no evidence of any other address
for the visitor and no explanation of why he gave the
tenant’s address as his address.

e. Decigion Based on Factual Finding that ig the

Opposite of Uncontradicted Tegtimony of an Incredible

Witnesg. See NLRB v. Walton Mfg. Co., 369 U.S. 404,
408 (1962), quoting Dyer v. MacDougall, 201 F.2d 265,

269 (2d Cir. 1952) (*[T]lhe demeanor of a witness ‘...
may satisfy the tribunal, not only that the witness’
testimony is not true, but that the truth is the

opposite of his story...'”).
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i, The issue in such a case would be whether
such a finding by the hearing officer would be
baged on a preponderance of the evidence. See
24 C.F.R. § 982.555(e} (6) (2009).

ii. See Williams v. Hous. Auth. of Raleigh, 595
F. Supp. 2d 627, 631-32 (E. D. N.C. 2008),

aff’d, 2009 U.S. App. LEXIS 2570 (4" Cir. Feb.
10, 2009) (PHA hearing officer permitted to
agsegg credibility and infer opposite of the
tegtimony of the witness).

4, Dec¢ision Must Be Based on Grounds Stated in the Notice
of Termination. The hearing officer must base the decision
on grounds stated in the termination notice. Ellis v.
Ritchie, 803 F. Supp. 1097, 1106, n. 14 (E.D. Va. 1992)
(court cannot uphold termination on grounds not stated by
the PHA 1in its notice because of due process
requirementsg); State ex rel Smith v. Housing Authority of
St. Louis, 21 S.W.3d 854, 858 (Mo. Ct. App. 2000} (PHA
could not terminate voucher for failure to notify of
change in family composition when only ground for
termination stated in the notice was son’s drug activity).

5. Effective Date of the Termination Decision. The
hearing officer must promptly give the participant a copy
of the hearing decision. 24 C.F.R. § 0982.555(e) (6)
(2009). The regulations do not specifically address when
the decision is to be made effective. At least one court
has held that a termination effective the day after the
hearing was proper. See Caswell v. City of Detroit
Housing Comm., 418 F.3d 615, 620-21 (6" Cixr. 2005). This
too should be a point of advocacy. When it is c¢lear that
the hearing officer will terminate the voucher subsidy,
the advocate ghould ask the hearing officer to make the
decigsion effective thirty, sixty, or ninety days in the
future to allow the family time to transition to other
housing to the extent that is possible for the family.

6. Participant’s Liability for Full Rent Following
Termination. At least in New York, a Section 8 tenant who
has signed the Section 8 lease agreeing only to pay the
tenant’s share of the rent is not liable for the Housing
Authority’s share of the rent following termination, but
can be held responsible for paying the fair use and
occupancy of the premises. See Douglas v, Nole, No.
SP001635, 2008 N.Y. Misc. LEXIS 4159 (N.Y, Dist. Ct. July
15, 2008) (unpublished). But, when a tenant has signed a
lease other than the form Section 8 lease and agreed in
the lease to pay the full rent, the tenant could be held
liable for the full rent following the termination of the
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housing assistance payments contract.

7. PHA's Right to Disregard Dec¢ision. See 24 C.F.R.
§982.555(f) (2009). The PHA is not bound by a hearing

declsion:

a. Concerning a matter of which the PHA is not
required to provide an opportunity for an informal
hearing under the regulations or that otherwise
exceeds the authority of the hearing officer; or

b. If the decigion ig contrary to HUD regulations or
requirements, or otherwise contrary to federal,
state, or local law.

¢. If the PHA determines that it is not bound by a
hearing decision, the PHA must promptly notify the
family of the reasons for the determination.

Id.; see Landry v. Maine State Houg. Auth., No, 07-AP-076,
2008 Me. Super. LEXIS 136 (Me., Super. Ct June 26, 2008)

(affirming a decision by the PHA to disregard a hearing
officer’s decision that set aside a voucher termination by
the PHA for eviction for nonpayment of rent; concluding
that nonpayment of rent is serious lease violation and PHA
must terminate voucher and therefore properly disregarded
hearing officer’s decision). This case points out the
problem with the mandatory language of the regulation that
a PHA “must terminate program assistance for a family
evicted... for serious viclation of the lease.” See 24
C.F.R. § 982.552(b) (2} (2009). Even though the language
ig mandatory, i1t can be argued that the mandatory
termination requirement is modified by the regulation
allowing the PHA to consider all the circumstances. See
id. at § 982.552(c) (2) {(20092). When the hearing officer
has done that, the court should not overturn the hearing
officer’'s decision.

K. Judicial Review,

1. No_ Federal Statute Provides for Judicial Review.
Because the voucher statute doesg not provide for an
express or implied private right of action for judicial
review of <voucher terminations, participants must
challenge termination decisionsg either through a state
administrative procedure act that provides for judicial
review of PHA decision or state a claim under 42 U.S.C. §
1983, When the state administrative procedure act does
not apply to PHA voucher termination decisions, a
participant family’s claim must be premised on § 1983.

2. Review Under Either State Adminigtrative Procedures
Act or 42 U.S.C. § 1983, In some sStates, PHA decisgions on
voucher terminations are subject to review under the

28

C:\Articles.Secticn,8.Vouchers,Terminationa.01.31.2010.wpd



state’'s administrative procedure act. See, e.g., Bouie v.
New Jersey Department of Community Affairs, 972 A.2d 401,
%¥24-32 (N.J. Super. Ct. App. Div. 2009} (holding that a
Section 8 termination hearing is a contested case subject
to the New Jersey Administrative Procedure and its
protections}). If the state administrative procedure act
does mnot apply, the participant must challenge the
decision by filing suit in state or federal court under 42
U.s.C., §1983.

3. Suit under 42 U.S.C. §1983.

Because § 1437f (o) does not create an express or implied
right of action to sue for wrongful termination,
plaintiffs must seek relief under § 1983. See Swift v.

McKeegport Housing Authority, No. 08-275, 2009 U,S. Dist.
LEXIS 107113, *27-29 (W.D. Pa. Nov. 17, 2009); Robinson v.

District of Columbia Housing Authority, No. 08-766, 2009
U.S. Dist. LEXIS 85595, *12 (D.D.C. Sept. 18, 2009) (“It is
undisputed that an improper termination of &a housing
subgidy can give rise to a claim under § 1983.7)

When a termination decision is challenged solely on the
basis that the decigion is not in accord with the
regulations (as contrasted with a due process challenge}),
plaintiffs should be prepared to address whether they have
an enforceable statutory right for which a claim may be
maintained under 42 U.S.C.§1983. See e.g., Colvin v.
Housing Authority of Sarasota, 71 F.3d 864, n.l (11 Cir.
1996) (per curiam) (noting that defendants did not raise
igssue whether plaintiffs had private right of action and
thus waived it); Ritter v. Cecil County Office of Housing
and Community Development,33 F.3d 323, 327 n.3 (4" Cir.
1994) (noting that parties had not raised issue of whether
plaintiff had right created by statute protecting hexr from
termination of her voucher except for cause); see
generally, Langlois v. Abington Housing Authority, 234 F.
Supp. 2d 33, 46-55 (D. Mass. 2002) (discussion of right to
maintain § 1983 action to challenge PHAs’ Section 8

preferences) .

See Cammons v, Mass., Dep't. of Housing and Community
Development, 523 F. Supp. 2d 76,*13-25 (D. Mass. Nov. 28,
2007); Stevenson v. Willis, 579 F. Supp. 24 913, *16-24
(N.D. Ohio 2008).

Gammong is an interesting decision, because the court
(erroneously in my opinion) applies the statute that
created the public housing tenant grievance procedure, 42
U.8.C. § 1437d(k}, to voucher termination cases. See 523
F. Supp. 2d at #*11-12. It concludes that a tenant who
claims her voucher has been arbitrarily terminated because
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a hearing officer’s decision is not based on a
preponderance of the evidence brought forth at the hearing
stateg a claim under § 1983. Id. at *23, But, it further
concludes that a claim that a hearing officer failed to
consgider all relevant circumstances does not state a ¢laim
under § 1983 because the provision is couched in precatory
terms (“may consider”). Id. at *23-24.

Stevenson also rules that Congress intended that 42 U.S.C.
§ 1437d(k) benefit § 8 Voucher Program participants and
thus concludes that the plaintiff may maintain her § 1983
claims for violations of the regulations at 24 C.F.R. §
982.555 (2009). Stevenson, 2008 U.8. Dist. LEXIS 76213, at
*16-24,

See Caswell v. City of Detroit Housging Comm., 418 F.3d
615, 618-21 (6" Ccir. 2005). In Caswell, the plaintiff
attempted to state a claim under § 1983 for the PHA'’s
violation of § 982.311(b) by terminating his voucher
before his eviction was finalized in state court. The
Sixth Circuit held that because the plaintiff could point
to nc specific statutory provision that confers a right
relevant to the PHA’‘s alleged violation of §982.311(b),
the plaintiff could not maintain a §1983 c¢laim for this
alleged violation. The plaintiff did not attempt to state
a supremacy clause claim. See algo Gammong v. Mass. Dep’t.
of Housing and Community Development, 502 F. Supp. 2d
161,%9, n.2 (D. Mass. 2007), gquoting Johnson v. City of
Detroit, 446 F.3d 614, 627 (6" Cir. 2006) (“Section 8 does
not provide ‘an individual entitlement enforceable under

§ 1983.'"),

4, Due Process and Supremacy Clauge Claims. Given the
possibility a court will hold that a plaintiff cannot

challenge a voucher termination premised solely on
violation of the regulations under § 1983, plaintiffs
should try to state congtitutional due process claims.
When the plaintiff alleges that the PHA violated a
regulation, the plaintiff should always assert a due
process claim under § 1983 as well as a claim under § 1983
for violation of the regulation. Cf. U.S. v. Heffner, 420
F.2d 809, 811 (4" Cir. 1969) (“An agency of the government
must scrupulously observe rules, regulations, or
procedures which it has established. When it fails to do
g0, its action cannot stand and courts will strike it
down. ")

Plaintiffs should also plead a cause of action based on
the supremacy clause. gSee generally, LAUREN K. SAUNDERS,
Clearinghouse REVIEW Journal of Poverty Law and Policy,
“Preemption as an Alternative to Section 1983,” (March-

30

C:\Articles.Section. 8. Vouchers. Terminations,01,31.2010.wpd



April 2005); Planned Parenthood v. Sanchez, 403 F.3d 324,
329-35 (5™ Cir. 2005) (holding that plaintiffs had implied
“right of action under supremacy clause to seek injunctive
relief from state statute preempted by federal spending
¢lause legisglation regardless of whether they had
enforceable statutory rights under § 1983).

5. Scope of Judigial Review. The Federal Administrative
Procedure Act does not apply because PHAs are not federal
agencies, Ritter v. Cecil County Office of Houging and
Community Development, 33 F.3d 323, 327 (4 Cir. 1994);
Baldwin v. Housing Authority of City of Camden, New

Jergey, 278 F. Supp. 2d 365, 374 (D. N.J. 2003).

The court should review the deciszion to determine whether
it is contrary to the regulations or the law. Ritter, 33
F.3d at 328.

6. Review Standard Under § 1983. See Clark v,
Alexander, 85 F.3d 146, 151-52 (4°® Cir. 1996) (deference
must be given to hearing officer’s finding, but they must
be sgupported by substantial evidence). The best most
accurate test of the review standard for the courts is set
forth in Baldwin v, Housging Authority of City of Camden,
New Jersey, 278 F. Supp. 2d 365, 374 (D. N.J. 2003).

a. Reasonable Deference. TIf the PHA’s actions are
congistent with constitutional reguirements and
federal housing regulations, then the court should
grant the decision reasonable deference, meaning that
the action should be upheld unless it is found to be
arbitrary or capricious. Id. at 374 {(quoting Clark v,
Alexander, 85 F.3d 146, 152 (4" Cir. 1996)). 'The
court must accord deference to the factual findings
of the PHA. Gammons v. Mass. Dep’t. of Housing and

Community Development, 502 F. Supp. 2d 161, *12, (D.
Mass. 2007); Gammong v, Mass. Dep’t. of Housing and

Community Development, No. 07-10110-PBS, 2007 U.S.
Dist. LEXIS 87289,*%24-25 (D. Mass. Nov, 28, 2007).
b. De Novo Review. To the extent the PHA’s actions
are inconsistent with constitutional requirements or
federal regulations, de novo review applies. Baldwin,
278 F. Supp.2d at 374; Pratt v. Housing Authority of
City of Camden, No. 05-0544 (NLH), 2006 U.S. Dist.
LEXIS 70575 (D. N.J. Sept. 27, 2006}.

7. Review Standard Under State Administrative
Procedure Act. This will vary by state, depending on
the standard set by state law for administrative
review of agency decisions. The standard is likely a
substantial evidence standard.
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8. Court Limited to Record Beforxe Hearing Officer? Whether

a court will consider evidence not presented to the
hearing officer may turn on whether the action is a § 1983
lawsuit or a state court action under the state’'s
administrative review act. Because there is no transcript
of the hearing, a reviewing court in a § 1983 action may
also congider testimony or documents not presented at the
hearing in considering a challenge to a termination
decision. But, where state law provides for administrative
review on the record at the hearing, this will not be the

casgse.

Moreover, even in a § 1983 action the court may be
inclined to judge the propriety of the hearing officer’s
decision on the testimony and documents presented at the
hearing. See Williams v. Hous., Auth. of Raleigh, 595 F.
Supp.2d 627, 631 (E. D. N.C. 2008), aff’d, 2009 U.S. App.
LEXLS 2570 (4*" Cir. Feb. 10, 2009) (noting that the court
conducted a bench trial to determine “what happened at and
following the hearing”). Thus, it 1is important to
introduce all testimony at the hearing before the hearing
officer. See @Gagton v, CHAC, Inc., 872 N.E.2d 38, *17
(I1l. App. Ct. June 18, 2007) (review of voucher
termination under state law administrative appeal;
refusing to consider PHA documents that were not part of
the record before the hearing officer). When a participant
first seeks representation after the hearing has occurred
and failed to present relevant testimony or documents to
the hearing officer, I recommend sending a letter asking
the hearing officer to reconsider and presenting the
evidence in the request for reconsideration. If suit is
necessary, one can then argue the court must also consider
that information in determining whether the decision to
terminate is arbitrary.

9. Remedies.

a. Injunctive Relief. Participants may either seek to
enjoin  the termination or seek  retroactive

reingtatement.

b. Preliminary Injunctive Relief., See, e.9., Jackson
v. Jacobs, 971 F. Supp. 560 (N.D. Ga. 1997) {(granting

preliminary injunction to restore plaintiff’'s
voucher); See Young v. Maryville Housing Authority,
No. 3:09-Cv-37, 2009 U.8. Dist. LEXIS 56539, *26-32
(E.D. Tenn. July 2, 2009) (granting preliminary
injunction reinstating plaintiff’s voucher assistance
that had been terminated almost one year prior to the
issuance of the preliminary injunction); Hendrix v,

Seattle Houging Authoxity, No, C07-657MJP, 2007 U.S.
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Dist. LEXIS 70773 (W.D. Wash. Sept. 25, 2007)
(granting preliminary injunction enjoining the
housing authority from proceeding with an informal
termination hearing pending determination by court
whether the HUD regulations and housing authority
procedures are constitutionally adeguate); Williamg
v. Hous. Auth. of Raleigh, No. 5:05-CV-219-BO(1},
2005 U.8. Dist. LEXIS 467921, (E. D. N.C. April 14,
2005) ({(granting preliminary dinjunction enjoining
gection 8 termination); see algo Gammons v, Mass.
Dep’t. of Housing and Community Development, 502 F,
Supp. 24 161 (D. Mass. 2007) (denying preliminary
injunction seeking reinstatement of section 8 voucher
subsidy) .

¢. Injunctive Relief and Timing of Filing Suit. See

Lawrence v, Town of Brookhaven Dep’t of Housing,
Community Development & Intergovernmental Affairs,
No. 07-CV-2243, 2007 U.S. Dist. LEXIS 94247, *15-19
(E.D, N.Y. Dec. 26, 2007)(ruling that because
plaintiff filed suit more than two months after her
benefits had been terminated, plaintiff’s request for
preliminary injunction reinstating the voucher was
mandatory rather than prohibitory and thus plaintiff
had to meet an elevated standard of %“a clear or
substantial likelihood of success.”) Id. at *16-17.
A party can avoid this problem by filing prior to the
effective date of the termination of the benefits as
announced by the hearing officer.

d. Damages. Participants can also seek damages. See
Edgecomb v. Housing Authority of the Town of Verxrnon,

824 F. Supp. 312 (D, Conn. 1993) (awarding nominal
damages of $1.00). If a PHA employee violated well
established law, then suit against that employee in
his individual capacity is appropriate. See, Baldwin
v. Housing Authority of City of Camden, 278 F,.

Supp.2d 365, 387-89 (finding fact questions precluded
summary judgment for executive director on his claim
of qualified good faith immunity); Davig v, Mangsfield.
Metropolitan Housing Authority, 751 F.2d 180, 186 (6"
Cir. 1984) (denial of application; upholding $200
award againgt the PHA executive director who actively
participated in unconstitutional denial of
application); but see, Pratt v. Housing Authority of

ity of Camden, No., 05-0544(NLH), 2006 U.S. Dist.

LEXIS 70575, *37-39 (D. N.J. Sept. 27, 2006) (holding
that four named PHA employees entitled to qualified
immunity from liability for violating plaintiff’s due
‘process rights); Lawrence v. Town of Brookhaven Dep’t
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of Housing, Community Development & Intergovernmental
Affairs, No. 07-CV-2243, 2007 U.S. Dist. LEXIS 94947,

*55-58 (E.D. N.Y. Dec. 26, 2007) (reserving decision
on whether the Section 8 coordinator was entitled to
gqualified immunity).

When the participant has been wrongfully terminated
and has paid the landlord the full monthly rent to
remain in possession after the termination, the
participant may recover from the PHA under § 1983 the
monthly housing assistance payments the PHA failed to
pay. See DeProfio v, Waltham Housing Authority, No,
07-1498, 2007 Mass. Super. LEXIS 306, *16 (Mass,
Super., Ct. July 17, 2007); but gee Bvans v. Hous.
Auth. of City of Raleigh, N.C., No. 5:04-CV-291-FL
(E.D. N.C. June 25, 2008) (finding no actual damages
and awarding nominal damages of $1.00, court costs,
and attorney'’s fees; declining to award plaintiff the
unpaid voucher subsidy for period that voucher was
illegally terminated, reasoning that the lease did
not remain in effect after the termination of the
voucher and the landlord permitted the plaintiff to
stay so long as she paid her monthly share of the
rent under the terminated contract). ’

e. No Claim Against HUD. Actions challenging a § 8
voucher termination must be brought against the PHA.
A participant has no claim against HUD, because HUD's
overgight is committed to agency discretion and the
participant has an adequate remedy against the PHA.
Copeland v. United States, No. 08-60588-CIV-
Cohn/Seltzer, 2008 U.S. Dist. LEXIS 103072, *15-18
{8.D. FL. Dec. 22, 2008) (dismissing lawsuit against
HUD in c¢ase 1in which HUD had investigated
termination and notified the plaintiff that the
termination was in accordance with the law.)

Examples of Voucher Termination Decisiong.

a.

Termination for Eviction by the Landlord. A participant
may be terminated if the participant is evicted by the

landlord. See 24 C.F.R. § 982.552(c) (1) (ii) (2009). But,
the family is entitled to a pre-termination hearing; the
PHA may not simply terminate upon the basis that a court
has evicted the participant.

1, Eviction means “physically evicted, not legal process
permitting an eviction.” DeProfio v. Waltham Houging
Authority, No, 07-1498, 2007 Mass. Super, LEXIS 306, *13-
14, n, 10 (Mass. Supexr. Ct. July 17, 2007) (refusing to
accept PHA’s argument that tenant is considered evicted by
virtue of having signed an agreed judgment giving landlord
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possession, with tenant right to remain for two additional
months contingent upon making rent payments; reversing
voucher termination by PHA); see also Morford-Garcia v.
Metropolitan Council Housing and Redevelopment Authority,
No. A08-2203, 2009 Minn. App. Unpub. LEXIS 1334, **3-6
(Minn., App. Dec. 22, 2009) (holding that substantial
evidence supported hearing officer’s decigion that the
participant had been evicted because writ was issued and
posted after the participant failed to vacate in
accordance with an agreement announced in court in an
eviction action; court rejected argument that no eviction
occurred because the writ was subsequently canceled) .

2. See Colvin v. Housing Authority of City of Sarasota,
71 F.3d 864 (llth Cir. 1996) (per curiam). In this case
the PHA terminated plaintiff's Section 8 subsidy after she
was evicted from her unit without giving her an
opportunity for an administrative hearing on the
termination. Plaintiff claimed that the PHA's actions
violated due process and the federal regulations for the
Section 8 Existing Housing Program. The court rejects the
due process claim, finding that the state court eviction
proceeding provided the plaintiff with all the process to
which she was due. Id. at 866. But the court holds that
the plaintiff had a right to a hearing on the termination,
and the state court proceeding did not satisfy that right.
This is clearly c¢orrect. Moreover, the issue in the
eviction suit (whether a lease violation has occurred) is
different from the issue presented by termination of the

Section 8 subsidy.

3, Cole v. Metropolitan Council HRA, 686 N.W. 2d 334
(Minn Ct. App. 2004) (upholding § 8 termination when

tenant evicted by default judgment for excessive damages
and drug activity; rejecting argument that hearing officer
should have considered hardship on grounds that
regulations mandate termination in event of an eviction).

4, The court’s holding in Cole that it was proper for the
hearing officer not to consider mitigating circumstances
or hardship because the regulations mandate termination in
the event of an eviction is erroneous. The regulations do
say that “[tlhe PHA must terminate program assistance for
a family evicted from housing assisted under the program
for serious violation of the lease.” 24 C.F.R.
§982.552 (b} (2) (2009) (emphasis added). But, a fair
reading of that section in conjunction with the section
allowing the consideration of circumstances, see
§982.552 (¢) (2), is that the PHA must initiate termination
proceedings, but nothing precludes the hearing officer
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from considering all circumstances.

5. Bviction For Holding Over After Expiration of Lease
Term. See Wilhite v, Scott County Housing and
Redevelopment Auth,, No. A07-2103, 2008 Minn. App. LEXIS
397, *4-10 (Minn. Ct. App. July 13, 2008) (holding that
failure to vacate the premises at end of lease term
constituted serious leage violation for which voucher
agsistance may be terminated). The court acknowledges the
harsh consequences but explains that the tenant had been
warned she would terminated if she did not wvacate; there
wag no evidence she attempted to communicate to the PHA or
the landlord about her difficulty in vacating the
premises; there was no indication that the tenant was
actively seeking alternative 1living arrangements; and
there was no evidence that an emergency or unforeseen
events prevented her from vacating. Id. at *10., Thusg, in
a termination on this basis, such evidence is crucial,

6. Eviction When Tenant Not Under HAP Contract. Sometimes
a family is evicted after the HAP contract has expired and
the PHA has stopped making payments. If the PHA tries to
terminate the voucher in such a case, the advocate should
argue that no basis exists to terminate asgistance because
at the time of the eviction, the participant was not under
an existing HAP contract and thus was not evicted from
“federally assisted housing” as 1is required under the
regulation. See 24 C.F.R. § 982.552(c} (1) (ii) (2009).

B. Termination of Participation for Fraud.

1. 24 C.F.R. Paxrt 792 (2002} (defining fraud and abuse
under the Section 8 Program). HUD has recognized that
there is a difference between fraud and tenant error or
omission and that tenants should not be terminated for
tenant error or omission. See UNITED STATES DEPARTMENT OF
HousinG AND URrBAN DEVELOPMENT, Housing Choice Voucher Program
Guidebook 7420.10G," at chp. 22 (April 2001).

2. Unintentional Erxrors in Providing Information,

a. See Smith v. Hamilton County, Ohio, No. C-060315, 2007
Ohio App. LEXIS 1603, *13-15 (Ohio Ct. App. April 13,
2007) (PHA may not terminate participants who make “trivial
or minor errors in filling out required forms”); contra
Eddings v. Dewey, No. 3:06CV506-HEH, 2006 U.S. Dist. LEXIS
74373 (E.D. Va. October 2, 2006), aff’d., 261 Fed. Appx.
638 (4™ (Cir. 2008) (per curiam) (no federal regulation,
policy, or local policy prohibits termination of voucher
for unintentional violation).

b. In Smith v. Hamilton County, the appellate court
reverses a trial court decision wupholding Smith’'s
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termination for failing to state on recertification forms
that she did not have custody of her two children; the
children stayed with her only on weekends, holidays, and
during the summer. The court concludes that the correct
legal standard is whether the @participant acted
fraudulently, disagreeing with the trial court that had
held the PHA needed only to show that the participant had
made inaccurate statements on her application and that
fraud wag not relevant. 2007 Ohio App. LEXIS 1603, at
*7, 15, Applying the legal standard, the court holds that
the participant had not acted fraudulently in listing the
children as household members because they spent weekends,

holidays, and summers with her. Id. at *17. This is a
very good decision, with the court refusing to allow
termination for a participant’s failure to supply

complete information.

¢. See Bush v. Mulligan, 8692 N.Y.S.2d 569 (N.Y. App. Div.
2008). In this case the voucher holder began receiving
Social Security benefits in July 2004, but she did not
report the income to the PHA until her recertification in
February 2005. The hearing officer terminated her from
the program for failing to report the income change. The
court reverses on the basis that the evidence showed the
participant suffers from vascular dementia, a progressive
disgease that affected her memory and ability to handle her
affairs. In light of this evidence, the court says that
the decision to terminate the participant based upon fraud
wag not supported by substantial evidence and termination
would shock one’s sense of fairness.

d. See Fyvkgen v. Dakota County Community Development
Agency, No. A08-0372, 2009 Minn. App. Unpub. LEXIS 252, *
5-7 (Minn. Ct. App. March 10, 2009) (reversing termination
of voucher assgistance on ground that participant’s
negative response to recertification gquestion asking
whether she had ever been arrested or convicted for
violent activity did not constitute grounds for
termination when criminal conviction was fifth-degree
agssault that requires mere infliction of bodily harm;
court reasoned that such assault did not fall within
definition of “vioclent c¢riminal activity” under the

regulations) .
3. Additional Rent Payments or Side Payments Demanded by
Landlecrxd.

a. HUD identifies the collection of extra or "“side”
rent payments as landlord fraud but not as tenant
fraud. See Housing Choice Voucher Program Guidebook,
at § 22.2 (chart).
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b. But see, Dowling v. Bangor Housing Authority, 910
A.2d 376 (Me. 2006) (upholding voucher termination

for participation in side agreement to pay landlord
additional rent in exchange for which tenant moved
into better mobile home than the one she initially
contracted to rent; finding that tenant vioclated her
obligation to supply true and complete information
and also committed fraud).

c. Qui Tam Action Under False Claimg Act.

1. When a landlord charges extra rent through
illegal gide payments, a tenant may file a qui
tam action under 31 U.S.C. § 3729 asserting
c¢laims against the landlord wunder the False
Claims Act. See U,8., ex rel Smith v, Gilbert
Realty Co., Inc., 840 F. Supp. 71 (E.D. Mich.
1993) (illegal side payments; determining the
amount owed under False Claimg Act); U.8. ex rel
Sutton v. Reynolds, 564 F. Supp.2d 1183 (D. Or.
2007) {(denying landlord’s motion for summary
judgment; finding mwmaterial fact issue with
regpect to whether additional $30 monthly fee
collected by landlord was illegal “side rent;”
holding that plaintiffs stated c¢laim for
violation of PFalse Claims Act); Coleman v.
Hernandez, No. 3:05¢cv1207(SRU), 2007 U.S. Dist.
LEXIS 39778 (D. Conn. May 24, 2007) (granting
default judgment for tenant in False Claims Act
suilt against landlord and awarding tenant
damages of $10,224 on qui tam False Claims Act
for rent overcharges of 8360); see also,
National Housing Law Project, Challenging
Voucher Side Payments Under the False Claims
Act, 37 Housing Law Bulletin 156 (Sept. 2007}.

ii. See Fraud BEnforcement and Recovery Act of
2009, Pub. L. No. 111-21, 123 Stat. 1617, 1621-
25 (May 20, 2009) (amending 31 U.S.C. § 3729 and
effectively overruling the United States Supreme
Court decision in Allison Engine Co., Inc. V.
U.s., ___U.s. __ , 128 8. Ct. 2123 (2008) which
had held that a plaintiff asserting a claim
under 31 U.S.C. §3729(a) {(2)must prove that the
defendant intended that the false record or
statement be material to the Government'’'s
decision to pay or approve the false claim and
that a plaintiff asserting a c¢laim under
§3729(a) (3) must show that the conspirators

38

C:\Articles.Section.8.Vouchers.Terminations.01.31.2010,wpd



agreed to make use of the false record or
statement to achieve this end).

iii. See also U.S. v. Westchegter County, No, 06
Civ. 2860 (DLC), 200% U.S8. Dist. LEXIS 14399

(8.D. N.Y. Feb. 24, 2009) (holding that a
governmental entity that falsely certifies to
HUD that it will affirmatively further fair
housing as a condition of receipt of federal
‘funds may be liable under the False Claimsg Act).

4. See Zajac v. Altoona Housing Authority, 626 A.2d 1271
(Pa. Commw. Ct. 1993), appeal denied, 641 A.2d 591 (Pa.

1994) . 1In this case the court upholds a termination from
the Section 8 Program for fraud. Tt finds that the
evidence sgupported the Housing Authority's finding that
the Section 8 participate knowingly failed to report the
income of an individual who was sgtaying with her.

The tenant complained that the hearing officer had
considered hearsay evidence which tainted the decision of
the housing authority. The court acknowledges that a
housing authority's decision c¢annot be based solely on
evidence which is unfairly prejudicial to one of the
parties but concludes that the housing authority's
decigion is amply supported by independent evidence.

5. Colliers v. Dakota County Development Agency, A06-
1993, 2007 Minn. App. Unpub. LEXIS 1110 (Minn. Ct. App.

Nov. 20, 2007) (upholding termination for failing to
report employment for four years; rejecting claim that
memory problems impaired participant’s ability to report

income and employment); Rawlings v. Washington County

Houging Redevelopment Authority, A06-1257, 2007 Minn. App.
Unpub. LEXIS 710 (Minn. Ct. App. July 17, 2007)

{(upholding termination for failing to report household
member’s employment for two years; holding that PHA did
not have to establish that the voucher holder knew of the
hougehold member’s unreported income) .

6. See Bagham v. Freda, 805 F.Supp. 930 (M.D. Fla.
1992), aff'd without opinion, 985 F.2d 579 (1lth Cir.
1993) (table) (upholding termination for fraudulently
conicealing changes in income} .

7. Criminal Fraud. See United States v. Petruk, 484 F.3d
1035 (8% Cir. 2007} (upholding a trial court determination
that former Section 8 participant liable for restitution
to HUD for $45,441 1in section 8 <voucher subsidies
wrongfully paid because of fraud; the defendant had
pleaded guilty to congpiring to fraudulently obtain
federal housing sgubsidies); Ohio v. Rhodeg, No. 920620,
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2008 Ohio App. LEXIS 4606 (Ohio Ct. App. Oct., 23, 2008)
(affirming conviction of section 8 participant on
tampering with records charge for providing false
information about family income and composition).

C, Termination for Drug-Related Criminal Activity or Violent
Criminal Activity oxr ©Other Criminal Activity that
Threateng the Health, Safety or Right to Peaceful
Enjovment of Other Regidentg and Pergons Residing in the
Immediate Vicinity,

1. See 24 C.F.R. § 982.551(1), §& 982.553(b)(2009}); 24

C.F.R. § 5.100 (2009) (definitions of “guest”, *“other
person under the tenant’s control”, “premises”, “*drug-
related criminal activity”, and “vioclent c¢riminal

activity”; 24 C.F.R. § 982.310(b), ©) (2009) (grounds for
eviction by owner for drug-related conduct and criminal

conduct) .

2. “Wiclent Criminal Activity” is defined by HUD as
meaning “any criminal activity that has as one of its
elements the use, attempted use, or threatened use of
physical force substantial enough to «cause, or be
reasonably likely to cause, serious bodily injury or
property damage.” Id. at § 5.100 {(definitions). See
Young v. Marxyville Housing Authority, No, 3:09-Cv-37, 2009
U.8. Dist., LEXIS 56539, *18-20 (E.D. Tenn. July 2, 2009)
(holding that an assault charge, as distinguished from
aggravated assault, under Tennessee law does not include
serious bodily injury and thus, the PHA could not
terminate plaintiff’s voucher on ground that the assault
constituted “violent criminal activity” as defined in the

regulations) .

3. The Supreme Court held in an immigration case with the
identical statutory language that crimes involving driving
while intoxicated that cause bodily injuries do not
constitute violent criminal activity. See Leocal v.
Ashcroft, 543 U.S. 1, 125 8. Ct. 377, 160 L, Ed.2d 271
(2004) . The Court reasoned that the ordinary meaning of
“wiolent criminal activity” suggests a higher degree of
intent than negligence or accidental conduct. This case
can be of help 1in appropriate Section 8 voucher
termination cases.

4. Drug-Related Conduct. The regulations allow for
termination of assgistance for illegal use of a drug by any
hougehold member. 24 C.F.R. 982.553(b) (2009); Kelly v.
Topeka Housing Authority, No. 04-4069-JAR, 2004 U.,S., Dist.
LEXIS 21200, #*10-11 (D. Kan. Oct. 13, 2004) (upholding
termination of @participant £for son’s drug-related
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activity; son arrested and placed on diversion for drug
charges; no conviction required). This does not extend to
guests or other persons under the tenant’s control. See
id, Thus, if a guest has engaged in illegal use on the
premises, it 1s not a permissible ground to terminate the
family’s subsidy under this section of the regulations.

a. But, participants may also be terminated -for
“gerious or repeated violation of the lease.” Id. at
§ 982.551(e). The section 8 tenancy addendum that is
required by §982.308(f) prohibits “drug-related
criminal activity engaged in, on or near the premises
by any tenant, household member, or guest, or such
activity engaged in on the premises by any other
person under the tenant’'s control.” Id, at
982.310(c¢). In such cases, it is important to draw to
the PHA's attention the difference and to argue that
the distinction evidences HUD'’s intent that families
not lose their voucher subsidy for actions of guests.
HUD intended to give owners the power to evict but in
such cases, but obviously viewed termination of the
subsidy in a different light.

b. HUD has given some indication of what it means by
“near.” See 60 Fed. Reg. 34660, 34673 (July 3, 1995}
(comments to final rule) (“In general, this standard
would cover drug crime in a street or other right of
way that adjoins the project or building where a
Section 8 unit is located.”).

¢. See State ex rel Smith v. Housging Authority of
St. Louig, 21 S.W.3d 854 (Mo. Ct. App. 2000)

{affirming trial court judgment overturning
termination by PHA hearing officer; here the
participant claimed that her adult son, who had
engaged in drug activity, although listed on her
gsection 8 recertification documents as a household
member, did not in fact live with her)

c. 8See Lawrence v. Town of Breockhaven Dep’t of
Housing, Community Development & Intergovernmental
Affairs, No. 07-CV-2243, 2007 U.S, Dist. LEXIS 94947

(E.D. N.Y. Dec. 26, 2007) (denying preliminary
injunction in termination for sale of controlled
subgstance). This case has really unusual facts in

that the PHA conducted two hearings. At the first
hearing, only the Section 8 participant testified.
The hearing officer ruled that because the plaintiff
was not given the opportunity to cross examine the
arresting officer or the assistant district attorney,
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she was denied the right to a fair hearing. The
hearing officer held the PHA did not establish that
the participant had engaged in the sale of an illegal
substance, Approximately six months later, the PHA
iggued another termination letter terminating for the
game conduct on the ground that the participant had
gince pleaded guilty to the sale of a controlled
substance. Again, only the participant testified.
But, the game hearing officer now upheld the
termination on the bagis of the guilty plea. Although
counsel for the participant argued that the doctrine
of res judicata barred the second decision, the
court rejected that argument. See id. at *37-39.

5. Termination for Drug-Related Conduct of Individual
Not on Lease, See Clark v. Alexander, 8924 F.,Supp. 261
(E.D. Va. 1995). Here the court upholds the termination
of plaintiff's Section 8 subsidy for the drug-related
activity of an individual not listed as a membexr of the
household on the lease, but who the hearind officer found
wag in fact living at the unit. Plaintiff argued that her
gubgidy could not be terminated for drug-related activity
of a guest but only for such activity of a family member.
Although the individual was not listed as a member of
plaintiff's Section 8 household or on the lease, the court
held that the termination was proper because the hearing
officer had found that the person who had engaged in the
illegal activity was in fact living at the unit,

Plaintiff also contended that her due procegs rights had
been violated because the hearing officer allowed into
evidence hearsay testimony of a confidential informant.
The court rejects this argument, noting that Section
887.405(b) (6) (iv) specifically states that the rules of
evidence do not apply. Id. at 264-65. The court also
notes that the decision was premised on substantial non-
hearsay evidence rather than merely on hearsay testimony.
Id.

This was a tough casge for plaintiff because the facts were
not compelling for plaintiff. The court thus showed no
inclination to overrule the hearing officer's finding that
the "guest" was a member of the household.

{An applicant may not be denied a voucher because of
illegal drug activity of a guest. Williams v. Integrated
Community Services, Inc., 736 N.W.2d 226 (Wis. Ct. App.
2007.)

6. Criminal Activity. Here too the regulations allow for
termination of agsistance for violent criminal activity or
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other criminal activity that threatens the health, safety
or right to peaceful enjoyment of other residents and
persong residing in the immediate vicinity of the premises
only if committed by a household member. See 24 C.F.R.
§ 982,553(b) (2); § 982.551(1); § 982.552(c) (1) (1) (2009).
It does not extend to guests or other persons under the
tenant’s control. But, again, the section 8 tenancy
addendum reguired by §9282.310(f)provides for eviction for
the following types of criminal activity (Id. at
§982.310(¢) (2))

a. Any criminal activity that threatens the health,
safety, or right to peaceful enjoyment of the
premises by other residents (including property
management staff residing on the premises);

b. Any c¢riminal activity that threatens the
health, safety, or right to peaceful enjoyment of
their residences by persons residing in the
immediate vicinity of the premises; or

¢, Any violent criminal activity on or near the
premiges by a tenant, household member, or guest, or
any such activity on the premises by any other person
under the tenant’s control.

d. Preponderance of the Evidence Test. The PHA may
terminate assistance for criminal activity if it
determines by a preponderance of the evidence that
the participant engaged in the activity, regardless
whether she has been arrested or convicted of such
activity. Id. at § 982.553(c).

e, Powell v. Housing Authority of City of Pittsburgh,

812 A.2d 1201 (Pa. 2002) (upholding section 8 voucher
termination for violent criminal activity by members
of the household although it did not occur near the
premises) . Note, however, that in evictions of
voucher tenants, the regulations require that the
criminal activity have occurred near the premises.
Compare 24 C.F.R. § 982.551(1) (20092) (permitting
termination for “violent criminal activity”) with §
982.310(c) {2) (i) ©) (2009} (allowing for eviction for
any “violent c¢riminal activity on or near the
premises”) .

f. Threats - Viclent Criminal Activity? BSee Mever v.
Dakota County Community Development Agency, 2007
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Minn. App. Unpub. LEXIS 968 (Minn. Ct. App. Sept. 18,
2007) (reversing Section 8 termination for violent
criminal activity consisting of written threat to
attack local police department; court finds that the
evidence before the hearing officer did not show that
the participant was reasgsonably likely to carry out
the threat and thus the “threat” did not constitute
violent criminal activity}.

g. Non-Violent Criminal Activity. See 24 C.F. R. §
982,551(1) (2009); See Costa v. Fall Rivexr Housing

Authority, 903 N.E.2d 1098, 1113 (Mass. 2009) (noting
that PHA may terminate assistance for nonviolent
criminal activity that threatens health, safety, or
right to peaceful enjoyment of other residents and
neighborg and that prostitution may constitute such
a threat in some circumstances).

7. Termination Based Scolely Upon Accugation of a Crime

Improper. See Diaz v. Donovan, No. 404959/07, 2008 N.Y.
Misc. LEXIS 4570, *7-8 (N.Y. Sup. Ct. June 25, 2008) (“no
rational basis for terminating Plaintiff’s Section 8
subgidy solely because Plaintiff was once indicted with a
crime that was later dismissed.”).

D. Termination for Failure to Provide Information of Change

in Family Composition.

1. Eddings v. Dewey, No. 3:06CV506-HEH, 2006 U.S8. Dist.
LEXIS 74373 (E.D. Va. October 2, 2006}, aff’d., 261 Fed.
Appx. 638 (4 Cir, 2008) (per curiam) (affirming decision
of the hearing officer terminating voucher for failing to
report change in family composition within thirty days;
stating that nothing precluded the PHA from terminating
assistance for an unintentional violation and granting
deference to PHA decigion). The participant in Eddings
first reported that her husband was incarcerated at her
annual review six months after he had been incarcerated.
The hearing officexr declined to exercise discretion and
not terminate the subsidy.

2, Kinnaird v. Secretary, Indiana Family and Social

Serviceg Admin., 817 N.E.2d 1274 (In. Ct. App. 2004)
{(upholding § 8 termination for failing to notify PHA of
130-day incarceration}.

3. Carter v. Belmont Shelter Corp., No. 03-CV-625, 2005
U.8. Dist. LEXIS 43697 (W.D. N.Y. March 10, 2005)
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(upholding termination for failing to report change in
family composition despite numerous requests) (client
proceeded pro se).

E. Termination for Failing to Recertify.

1. Ellig v, Ritchie, 803 F. Supp. 1097 (E. D. Va. 1992}.
The PHA terminated for failure by the participant to
reveal a credit union account. The PHA claimed that this
violated the obligation to provide recertification
information requested by the PHA. The court reversed the
termination, reasoning that the participant had complied
with all requests to submit information and thus had
fulfilled her family obligations.

2. Huberty v. Washington County Housing & Redevelopment
Authority, 374 F. Supp. 2d 768 (D. Minn. 2005} (upholding
§8 termination for failing to provide documents necessary
to recertify; rejecting accommodation request as
unreasonable because the effect would be to delay
recertification indefinitely) .

3. See Carter v. Olmsted County Housing and Redevelopment
Authority, 574 N.W.2d4 725, 733 {(Minn. Ct. App.
1998) (failure to provide tax zreturngs of alleged
unauthorized guest cannot serve as basis for termination
without some indication that such returns existed;

imposging an impossible burden is arbitrary.)

4, See Hassgan v, Dakota County Community Development

Agency, No. A08-0184, 2009 Minn. App. Unpub. LEXIS 291
(Minn. Ct. App. March 24, 2009)) (reversing voucher
termination for failure of participant to provide copies
of her three most recent pay stubs, because there was no
showing that the participant understood she needed to
provide the requested pay stubs).

5. See Hassan v. Dakota County Community Development
Agency, No. A08-0373, 2009 Minn. App. Unpub. LEXIS 204
(Minn. Ct. App. Feb. 24, 2009)) (reversging voucher
termination for failure of participant to provide proper
tax documents; evidence showed she had made two attempts
to submit what she thought the PHA wanted; hearing officer
failed to congider all relevant circumstances).

F. No Basis to Terminate for Missing Recertification
Appointment.
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1. See Ali v. Dakota County Community Development Agency,
No., A08-0112, 2009 Minn. App. Unpub. LEXIS 235 (Minn. Ct,
App. March 3, 2009) (unpublished} (reversing voucher
termination for failure to attend recertification
appointment on ground that faillure to attend annual
recertification appointment was not permissible ground to
terminate assistance under federal regulations; refusing
to hold that missing an appcointment is per se failure to
cooperate in providing required information) .

2. The regulations do not specifically list as a family
obligation a duty to attend recertification appointments.
They do mandate that families supply required information.
requested by the PHA for use in the annual recertification
process. See 24 C.F.R. § 982.551(b) (2) (2009). If the
gole basis for the termination is the family’s failure to
attend the annual recertification appointment, this is not
a sufficient basis to terminate assistance. This gets
more difficult, however, if the PHA listg the basis for
termination ag refusing to provide required information.
In any mnmissed appointment case, the participant should
immediately provide, or offer to provide, all requested
information to recertify.

3. See Gist v, Mulligan, 886 N.Y.S.2d 172 (N.Y. App. Div.
2009) (acknowledging that the participant violated the
rules by failing to appear for a recertification
appointment and two subsequent appointments, but finding
that termination was “so disproportionate to the offenses
committed as to be sghocking to one’s sense of fairness,”
because the participant was incarcerated at the time of
the appointments and was unable to attend).

G. Termination for Permitting Unauthorized Persons to Regide

in the Unit.

1. Basco v. Machin, 514 F.3d 1177 (11" Cir. 2008). The
Eleventh Circuit reversed the trial court decision
upholding a termination for permitting unauthorized
persons to live in the unit, finding that the police
reports - one by the unauthorized resident listing the
tenant’s address as his address and another by the,
tenant’'s husband asserting that the unauthorized resident
stayed at the unit - were legally insufficient to
establish that the alleged unauthorized occupants had
resided at Ms. Basco’s residence for longer than the
periods allowed under the PHA’s policies. Id. at 1183-84.
Basgo is also significant in that the court makes clear
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that the burden of persuasion at the hearing is on the
PHA. Id. at 1181-82.

By contrast, in Thomas v. Hernando County Housing
Authority, No. 8:07-cv-1902-T-33EAJ, 2008 U.S. Dist. LEXIS

92941 (M.D. Fla. Nov, 6, 2008), the court, in applying the
standard established by Basco, wupholds a voucher
termination for unauthorized persons and moving without
prior approval. The court notes that unlike the facts in
Bagco there was direct evidence showing that the
participant had permitted unauthorized persons to live in
the unit and had moved without prior approval. Id. at *25.
(The participant represented himself pro se in the federal
court lawsuit and did not submit any affidavits to rebut
the PHA’'s summary judgment motion.)

2. Tomlingon v. Machin, No. 8:05-cv-1880-T-30MSS, 2007
U.S. Dist. LEXIS 3032 (M.D. Fla. Jan. 16, 2007) {(upholding
termination for unauthorized resident where evidence
showed the unauthorized individual (1) had listed that
address as his address when arrested; (2) used that
address on hig driver’s license; (3) was served with a
gubpoena at that address; (4) indicated to the court when
sentenced to complete a diversion program that he lived at
tenant’s address). When the ground of termination is an
unauthorized resident allegation, it is imperative for the
Section 8 participant to provide the hearing cofficer with
evidence that the individual resides elsewhere to
contradict the evidence presented by the PHA., It is not
enough to simply have the participant deny that the
individual 1lives with her. It is best to provide
testimony both from the alleged unauthorized resident and
the person or persons with whom the alleged unauthorized
resident actually lives, e.g., a landlord, relative, or
friend. If the unauthorized resident is actually listed
on a lease elsewhere, it i1s crucial to provide a copy of
that lease to the hearing officer, Here, the court was
obviously influenced by the lack of any evidence by the
tenant of the unauthorized individual’s actual residence
other than the tenant’s denials and that of one witness
who did not have personal knowledge for much of the period
at issue.

3. Gammons v. Mass. Dep‘t. of Housing and Community

Development, 502 F., Supp. 2d 161 (D. Mass. 2007)}. Here,
the court denied a request for a preliminary injunction
requesting reinstatement of plaintiff’s voucher, finding
the evidence at the informal hearing sufficient to support
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termination on the basis that plaintiff’s husband did live
with her although not included as a member of her

household.)

4, See Carter v. Olmsted County Housing and Redevelopment
Authority, 574 N.w.2d 725, 731-32 (Minn. Ct. App.
1998) (finding evidence insufficient to show that
participant had unauthorized person living with her;
overturning termination by PHA}; Pittman v. Dakota County

Community Development Agency, No. A07-2063, 2009 Minn.
App. Unpub. LEXIS 92, *9 (Minn. Ct. App. Jan. 20, 2009)

(reversing and remanding voucher termination for alleged
unauthorized guest; hearing decision inadequate because it
failed to explain why certain evidence offered by
participant was disregarded; hearing officer did not
address mail received by alleged unauthorized guest at
another address or court order placing unauthorized
vigitor at another address or social worker's testimony
that she had been to participant’s unit on number of
occasions and had not seen any indication that the alleged
unauthorized person lived with her).

5. See Morxrtle v. Milwaukee County and Milwaukee County
Housing Choice Voucher Program, No. 2007APlé6, 2007 Wisc.
App. LEXIS 1062, *18-20 (Wis. Ct. App. Dec. 4, 2007)
(unreported; no precedential value) (reversing termination
for unauthorized person living in the household and
remanding for development of adequate record; noting that
the hearing examiner’s conclusion that a mailing address
is the equivalent of 1living at that address is
inconsistent with previous decision of the appellate
court) .

6. Termination for Vieclation of PHA's Two-Week Vigitation

Rule. See Ritter v. Cecil County Office of Housing and
Community Development, 33 F.3d 323 (4th Cir. 1994). This
is a lawsuit by a Section 8 tenant whose assistance was

terminated because she was housing non-family members for
periods longer than two weeks. Plaintiff contended that
the two-week visitation rule could not serve as a bkasis
for terminating her participation in the Program. Ritter
did not take issue with the finding that she had violated
the two-week visitation rule but argued that the two-week
visitation rule is not provided in the federal regulations
and therefore cannot form the basis for termination of
Section 8 assistance.

The Fourth Circuit upholds the termination of Ritter's
Section 8 agegistance. In doing so, it relies on 24 C.F.R.
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§882.118 (a) {5} which requires that a family use the
dwelling "solely for residence by the Family". The court
concludes that the two-week visitation rule is not
inconsistent with the HUD <regulations prohibiting
regidency by non-family members and that the adoption of
the rule was within the authority of the PHA. The court's
reasoning is strained. The regulation (§882.118(a) (5))
wag intended to assure that a family use a dwelling for a
residence; reading in a prohibition on guests requires
imagination.

Ritter also contended that she did not know that violation
of the two-week visitation rule could result in
termination of Section 8 assistance. The court holds that
Ritter had notice because the regulations require that a
family use the dwelling solely for a residence; the lease
provided for a two-week limitation on visitors; and the
administrative plan included the two-week visitation rule.
33 F.3d at 330. Although it seems that Ritter certainly
had notice that she might subject herself to eviction for
violation of the two-week visitation rule, the court is
stretching when it concludes that Ritter had adequate
notice that she could be terminated from the Section 8
Program for violation of the two-week visitation rule.
This case is not well-reasoned. The only possible ground
for possible termination here would have been fraud. The
trial court, however, did not find any fraud. 33 F.3d at

326, n. 2,

H. Termination Because of Expiration of Voucher Term. See
Matter of Yow v. Donovan, No. 401568/06, 2007 N.Y. Misc.

LEXIS 2867 (N.Y, Sup. Ct. April 9, 2007). Yow, a Section
8 voucher holder, was unable to find a landlord willing to
lease to her over a six month period. The New York City
Department of Housing Preservation and Development
(*"DHPD") denied her an additional extension on her voucher
and terminated her from the Section 8 Housing Veoucher

Program.

Under New York law, the decision was subject to judicial
review to determine whether it is arbitrary or capricious
and whether it is a reasonable exercise of the agency’s

discretion.

Yow sued seeking reinstatement and a new voucher. The
trial court judge ordered DHPD to reinstate Yow and issue
her a new voucher. The court noted that wunder the

regulations PHAg have discretion on the number of voucher
extensions that may be granted to a family. But, here the
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court found DHPD's action arbitrary, because it had failed
to consider the guidelines on granting extensions in its
Section 8 Administrative Plan in denying Yow's request for
an additional extension. The court noted that Yow had
twice submitted requests for tenancy approval only to have
the landlord back out and that the New York City housing
market is extremely difficult for rental applicants. In
light of these facts, the court found that DHPD “did not
have a gsound basis in fact or reason to deny petitioner an
extension of her voucher.” Id., at * 11,

In this case the plaintiff had the advantage of a state
law providing for review of the discretionary decision by
DHPD. The Jdecision is still remarkable, however, because
of the discretion given to PHAs in deciding whether to
grant extensions of the voucher term. See 24 C.F.R. §
982.303 (b} (2009); see algo Augqusta v. Community
Development Corp. of Tong Island, Inc., No. 07-CV-0361
(J@¢) {(ARL), 2008 U.S. Pist. LEXIS 103911, #*17-23 (E.D,
N.Y. Dec. 23, 2008) (PHA may terminate assistance when
voucher expires; no hearing is required).

TI. Termination Becauge Participant Subject to Lifetime
Regigtration as Sex Offender.

1. See HUD Notices H-2009-11; PIH-2009-35(HA) (issued
September 92, 2009; expires Sept. 30, 2010) (recommending
that owners and PHAs pursue eviction if recertification
screening reveals that the tenant or household member is
subject to lifetime registration requirement) .
Interestingly, the notices do not specifically mention
that a PHA should terminate a participant’s voucher
assistance; they recommend pursing eviction or termination

of tenancy.

2. BSee Miller v. McCormick, 605 F. Supp. 2d 296 (D. Me.
2009) (holding that PHA acted improperly terminating
voucher  because participant subject to lifetime
registration as sex offender; although regulations
preclude admission, they do not require termination).

3. See also Boddie v. New York City Housing Authority,
873 N.Y.S8.2d 509 (N.Y. Sup. Ct. 2008) (denial of
application for section 8 housing; noting that even if his
application had been accepted, the applicant was barred
from obtaining a section 8 wvoucher because he had a
lifetime sex offender registration requirement).

50

C:;\Articles.Section.8.Vouchers.Terminations.01.31,2010,wpd



J. Termination Because of Missed Inspection. See DuPont v,
Donovan, 873 N.,Y.8.2d 510 (N.Y. Sup. Ct. 2008). In this

marvelous opinion the court overrules a hearing officer
decision upholding a PHA decision to terminate the
participant’s voucher because shq\failed to provide access
to her apartment on two occasions to allow a housing
gquality standards inspection by the PHA. The hearing
officer held that the participant had violated the
requirement that the family “must allow the PHA to inspect
the unit at reasonable time after reasonable notice.” See
24 C.F.R. 982.551(d) (2009). The court concludes that
under the circumstances the penalty of termination “shocks
the conscience” and that the violation was a “minor
technical vieolation.” Dupont, 873 N.Y.S5.2d at *4. The
court noted that *“ironically, the agency has favored
adherence to rigid, technical, procedures in complete
disregard of the reasons and policies behind why the
regulations were enacted in the first place...” Id. at *
5. The court reversed the termination.

K. Termination for Breach of Housing Quality Standards (HQS
Breach Cauged by Family, See 24 C.F.R. § 982.551(c),§
982,404 {b) (2009). The family is responsible for a breach
of the HQS caused by any member of the household or guest
regsulting in damages to the dwelling unit or premises
beyond ordinary wear and tear. The PHA may terminate
asgsistance if the family has caused a breach of HQS. Id.

at § 982.404 (a) (4}, (b)(3).

When HUD enacted the conforming rule for the Section 8
Certificate and Voucher program, it commented as follows:

“The proposed rule would alsc have made the family .
responsible for vermin and rodent infestation caused by
trash accumulation from pcoor family housekeeping. This
provigion is not included in the final rule.

“Generally, owner leases provide that a tenant must keep
the unit in a clean and safe condition, dispose of waste
properly, and avoid damage to the unit. An owner may
evict i1f family housekeeping creates a serious or repeated
violation of the lease. Under the new rule, the HA may
terminate asgistance for such violation of the lease,
There is no need for a geparate provision on termination
of assistance because of family housekeeping.”

60 Fed. Reg. 34660, 34685 (July 3, 1995) (comments
preceding adoption of final rule),.
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These comments make clear that the HQS violation must ke
more than ordinary wear and tear damages. PHAs sometime
threaten termination if a family does not correct the HQS
violation within twenty-£four hours. While the regulations
provide that the family must correct a life threatening
defect caused by the family within twenty-four hours, see
24 C,F.R, § 982.,404(b) (2) (2009}, they further provide
that the family must correct other defectg “within no more
than 30 calendar days (or any PHA-approved extengion).”
Id. Thus, it is impermissible for a PHA to terminate
assistance because a family does not correct a non life-
threatening tenant-caused HQS defect within twenty four

hours.
L. Termination for Seriocus or Repeated Viclation of the Lease
and Landlord Agsertiong of Excegsive Damages. See 24

C.F.R. § 982.551(e) (2009) (PHA may terminate agsistance
for “any serious or repeated violation of the lease”}.

One issue that may arise is the right of the PHA to
terminate the voucher assistance of a family if the
landlord claims damages beyond normal wear and use after
the family moves., With the conforming rule issued in July
1995, HUD eliminated the right of the owner to claim
reimbursement from the HA for damages or other amountsg
owed by the tenant under the lease. See 60 Fed. Reg.
34660, 34676 {July 3, 1995). HUD specifically commented as

follows:

“The final rule eliminates the right of the owner to claim
reimpursement from the HA for damages or other amounts
owed by the tenant under the lease. In this respect, the
assisted tenancy will function more like an ordinary
tenancy in the private market. The owner must look to the
tenant for payment of any damages.

“HUD believes that these changes tend to produce
significant benefits.

“-The owner can no longer rely on the HA to pay tenant
damages or unpaid rent. This change gives the owner a
stronger motivation to screen assisted families the same
as for unassisted private market tenants, and to check for
unit damage during occupancy.

“Since HAs will not pay owner claims, HAs will not deny or
terminate assistance for failure to pay such claims. The
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change will tend to eliminate over time issues concerning
denial or termination of a family's assistance foxr failure
to reimburse amounts paid by the HA in owner claims on
behalf of the families, including the need for repayment
agreements or for hearings to determine whether an owner’s

claim was properly paid.”

Id. at 34676. Thig language clearly show that HUD intended
that PHAs may not terminate assistance because a family
does not pay a landlord for damages to the dwelling unit.
A more complicated issue 1s whether it is permissible for
a PHA to terminate agsistance on the ground that by
damaging the unit (and, implicitly, failing to pay for
damages), the family committed a serious lease violation
and whether the PHA may consider the family’s willingness
to pay the landlord a mitigating circumstance that might
prevent termination. See 24 C.F.,R, § 982.552(c)(2)
(2009). To the extent the tenant-caused damages resulted
in a breach of HQS, the PHA may terminate. Id. at §
982.404 (a) (4), (b)(3) (2010). But, if the damages do not
cauge an HQS vioclation, the family should maintain that
the PHA cannot essentially “back door” termination for the
family’s failure to reimburse the landlord by terminating
on the basis that the family committed a serious lease

violation.

In Carter v. Lynn Housing Authority, 880 N.E.2d 778 (Mass.
2008), the PHA terminated the family’s voucher assistance
after the prior landlord obtained a judgment for damages
beyond normal wear and tear. The court does not
specifically address whether the PHA had grounds to
terminate. That apparently was not an issue on appeal.
The opinion assumes the PHA had grounds to terminate
because the family caused an HQS violation. The plaintiff
centered her appeal on a different issue - the hearing
officer’s failure to consider mitigating circumstances.
See discussion at V-H-4. The court does not address the

issue of payment by the tenant.

End
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